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OPEN BEACHES

THURSDAY, OCTOBEB 25, 1973

HOUSE OF REPRESENTATIVES, 
SUBCOMMITTEE ox FISHERIES AND WILDLIFE 

CONSERVATION AND THE ENVIRONMENT OF THJ? 
COMMITTEE ON MERCHANT MARINE AND FISHERIES,

Washington, D.C.
The subcommittee met, pursuant to call, at 10:10 a.m., in room 

1334, Longworth Office Building, Hon. Bob -Eckhardt presiding. 
Mr. ECKHARDT. The hearing, will be ir» session. 
The Fisheries and Wildlife Conservation Subcommittee has be 

fore it today HE. 10394 and other similar bills, designed to protect 
and insure the public rights to access and use of our Nation's ocean 
shorelines.

The legislation does this in several ways. It prohibits erection of 
barriers which interfere with public ingress and egress of public 
beaches. It recognizes certain public rights to the use of beaches. It 
provides evidentiary rules governing proof of public right, it au 
thorizes -the U.S. Attorney General to bring actions to judicially 
establish and protect the public right to beaches, and it creates a 
Federal-State relationship to acquire and maintain public beaches.

First, a word as to the public demand which this legislation is 
intended to meet. 

John Graves has said in "Goodby to a River":
They say our protoplasm, the Rait of Us juices the same thing still as sea 

waters yearns back toward that liquid brew, and I gueas that may be so.
One only has to visit New York's Long Island, or the warm sands 

of Padre Island, Texas, on a summer day to grasp the truth of what 
Graves was saying.

For instance, annual attendance at the major public beaches on 
Long Island totals more than 7 million—the .most extensive used 
area is Jones Beach State Park, which has an annual attendance 
of about 13 million, or equivalent to 6 million per mile for the de 
veloped area.

On the outer part of the Island at Robert Hoses Park, the annual 
attendance of 2 million would indicate an intensity of about 500,000 
per mile.

Second, it is appropriate as a preface to this hearing to consider 
the physical dimensions of beach availability and restriction. In the 
United States, including Alaska, there is a'total of 84,240 miles of 
shoreline, according to the national shoreline study completed in

(i)



1071. Only about 4 percent of that shoreline is available for public 
recreation. Alaska accounts for 47,300 miles of that shoreline, and 
in the- remaining 49 States, there are 36,940 miles of shoreline, with 
about 12,150 miles of that total having beach frontage.

However, that does not mean that the entire 12,150 miles is on 
ocean front, or on the Great Lakes. Some of that beach frontage 
is on the landward side of barrier islands and peninsulas, and not 
subject to the legislation we have .here before us.

Of that total shoreline in the 48 States, I would like to point out 
that only 3,400 miles, a mere 9 percent, are-open for public recrea 
tion. This includes the nine national seashores, with a total of 467 
miles. It also includes an undetermined number of miles fronting 
on bays and estuaries, many of which have no beaches. That small 
amount of beach land still available to the public is gradually being 
eroded by developers and other private littoral owners blocking 
existing means of public access to benches customarily used by the 
public.

This legislation is for the purpose of establishing by law the 
public right to the beaches, ana we hope in this hearing to develop 
positions and vncets which will be helpful to the committee in finding 
and formulating a bill on the subject matter.

Let the bills and departmental reports appear in the record at 
this point.

[The bills and departmental reports follow:]
[H.R. 103M and H.R. 10305, 03d Con*. First Sens.]

BILLS to amend the Act of August 3. 1I>«8. relating to the Nation'* estuaries and 
their natural resources, to establish a national policy with respect to the Nation's 
beach resources

£••* it enacted by tht Senate and Jlnvse of Rfipmcntativw of the. United 
State* of America In Cnngre** a**emblcd, That the Act entitled "An Apt 
to authorize the Secretary of the Interior, in eoojwratlon with the States, to 
conduct an Inventory and study of the Nation's estuaries and their natural 
resources, and for other purposes", approved August 3, 1968 (Public Law 
DO-154; 82 Stnt. 025; 16 U.S.C. 1221 et seq.) In amended as follows:

(1) by Inserting immediately after the enacting clause the following:
"TITLE i"

(2) the first sentence of the first section of such Act Is amended by 
striking out "That" and inserting in lieu thereof "SECTION 101."

(3) sections 2 through' 6 of such Act are renumbered as sections 102 
through 106. re*(>ectively. including all references thereto.

(4) by striking out "this Act" each place U appears and inserting in 
lieu thereof at eacli such place "thin title".

(3) by adding at-the end thereof the following new title:
"TITLE n

"SEC. 201. As us?d in this title the term— 
"(1) 'Secretary' means the Secretary of the Interior.
"(i) 'Sea' Include* the Atlantic. 1'aclflc. and Arctic Ocean*, the. Gulf of 

Mexico, and the, Caribbean and Bering Seas, and the Great Lakes.
"(3) 'Beach' Is the area along the shore, of the sea affected by wave action 

directly from the open sea. It is more precisely defined in the situations and 
iiuder the conditions hereinafter set forth as follows:

'•(A) In the case of typically sandy or shell beach with a discernible 
vegetation line which Is constant or intermittent. It is that area which 
lies seaward from the line of vegetation to the sea.



"(B) In the case of, a beach having no discernible vegetation line, the 
beach shall include all area formed by wave action not to exceed two 
hundred feet in width (measured inland from the point of mean higher 
high tide).

"(4) The 'line of vegetation' i» the extreme seaward boundary of natural 
vegetation which typically spreads continuously inland. It includes the line 
of vegetation on the seaward side of dune* or mounds of sand typically 
formed along the line of highest wave action, and. where such a line is clearly 
defined, the same shall constitute the 'line of vegetation*. In any area where 
there is no clearly marked vegetation line, recourse shall be had to the 
nearest clearly marked line of vegetation on each side of such area to deter 
mine the elevation reached by tlit- highest waves. The 'line of vegetation' for 
the unmarked area shall be the 'line of constant elevation connecting the two 
clearly marked lines of vegetation on each side. In the event the elevation 
of the two points on each side of the area are not the same, then the extension 
defining the line reached by the highest wave shall be the average elevation 
between the two points. Such line Khali be connected at each of its termini at 
the jM)int where it' begins to parallel the true vegetation line by a line con 
necting it with the true vegetation line at its farthest extent. Such line shall 
not be affected by occasional sprigs of grass seaward from the dunes and 
shall not be affected by artificial fill, the addition or removal of turf, or by 
other artificial seaward from the dune« and shall not be affected by artificial 
changes in the natural vegetation of the area. Where .such changes have been 
wade, and thus the vegetation line has been obliterated or has been created 
artificially, the line of vegetation shall be reconstructed as it originally 
existed, if such is practicable; otherwise, it shall be determined in the .same 
manner as in other areas where there is no clearly marked 'line of vegetation,' 
as in paragraph (3)(B) of this section.

•'(5) 'Area caused by wave action' means the area to the point affected by 
the highest wave of toe sea not a storm wave. It may include scattered stones 
washed by the sea.

"(0) '-Public beaches' are those which, under the provisions of this title, 
may be protected for use as a common.

"(7) 'Matching funds', as provided by a State, include funds for things of 
value which may be made available to the State for the puri>ose of matching 
the funds provided by the Federal Government for purchasing beach ease 
ments as, for instance, areas adjacent to benches donated by individuals or 
associations for the purj>ose of parking. The value of such lands or other 
things used for matching Federal funds shall be determined by the Secre 
tary. State matching funds shall not include any moneys which have been 
supplied through Federal grants.

•'(8) 'Shore of the seu' includes those shores on the North American conti 
nent, or land adjacent thereto, the State of Hawaii, free commonwealths, 
unincorporated territories, and trust territories of the United States.

"SKc. 1202. By reason of their traditional use us n thoroughfare and haven 
for fishermen and seu venturers, the necessity for them to be free and o|*n 
in connection with .shipping, navigation, salvage, and rescue operations, us 
well as recreation, Congress declares and affirms that the beaches of the 
United States are impressed with u national interest and that the public 
fthuir have free and unrestricted right to use them us a common to the full 
extent that such public right may he extended consistent with such property 
rights <>f littoral landowners as may- be protected absolutely by the Constitu 
tion. It is the declared intention of Congress to exercise the full reach of its 
constitutional power over the subject.

"SEC. 203. No person shall create, erect, maintain, or construct any ob 
struction, barrier, or restraint of any nature which interferes with the free 
and unrestricted right of the public, individually and collectively, to enter, 
leave. cross, or use us u common the public beaches.

•'SKC. 204. (a) An action shall be cognizable in the district courts of the 
United States without reference to jurisdiction^ amount, at the Instance of 
the Attorney General or a United States district attorney to: 

"(1) establish and protect the public right to beaches, • 
"(2) determine the existing status of title, ownership, and control, and 
•'(3) condemn such easements as may reasonably be necessary to ac 

complish the purposes of this title.



"(b) Actions brought under the authority of this section may be for in- 
junctive, declaratory, or other suitable relief.

"Sec. 205. The following rules, applicable to considering the evidence shall 
be applicable in all cases brought under section 204 of this title:

"(1) a showing that the area is a beach shall be prlma facie evidence 
that the titie of the littoral owner does not include the right to prevent 
the public from using the area as a common;

"(2) a showing that the area is a beach shall be prima facie evidence 
that there has been imposed upon the beach a prescriptive right to use 
it as a common.

"SEC. 206. (a) Nothing in this title shall be held to impair, interfere, or 
prevent the States— •

"(1) ownership of its lands and domains,
"(2) control of the public beaches in behalf of t the public for the

protection of the common usage or incidental to the enjoyment thereof, or
"(3) authority to perform. State public services, including enactment

of reasonable zones for wildlife, marine, and estuarlne protection.
"(b) All interests in land recovered under authority of this title shall be

treated as subject to the ownership, control, and authority of the State in
the same measure as if the State itself had acted to recover such interest In
order that such interest .be recovered through condemnation, the State must
participate in acquiring such interest by providing matching funds of not
less than 25 per centum of the value of the land condemned.

"SEC. 207. In order further to carry out the purposes of this title, it iff 
desirable that the Htacos and the Federal Government net in a joint partner 
ship to protect the rights and interests of the people in the use of the beaches. 
The Secretary shall administer the terms and provisions of this title and 
shall determine what actions shall be brought under section 204 thereof.

"SEC. 208. The Secretary shall place at the disposal of the States such 
research facilities as may be reasonably available from the Federal Govern 
ment, and, in cooperation with the other Federal agencies. such other in 
formation and facilities as may be reasonably available for assisting the 
States in carrying out the purposes of this title. The President may promul 
gate regulations governing the work of such interagency cooperation.

"SEC. 209. The Secretary is authorized to make grants to States for carrying 
out the purposes of this title. Such a grant shall not exceed 75 per centum of 
the cost of planning, acquisition, or development of projects designed to 
secure the right of the public to beaches where the Stete has complied with 
this title and where adequate State laws are established, in the judgment of 
the Secretary, to protect the public's right in the beaches.

"SEC. 210. The Secretary of Transportation is authorized to provide finan 
cial assistance to any State, and to its i>olitical subdivisions for the develop 
ment and maintenance of transportation facilities necessary in connection- 
with the use of public beaches in such State if,- in the judgment of the Secre 
tary, such State has defined and sufficiently protected public beaches within 
its boundaries, by State law. Such financial assistance shall be for projects 
which shall include, but not be limited to, construction of necessary highways 
and roads to gjve access to the shoreline area, the construction of parking 
lots and adjacent park nreas. as well as related transportation facilities. Alt 
sums appropriated to carry out title 23 of the United States Code are author 
ized to be made available to carry out this section."

EXECUTIVE Omce or THE PREEIDEXT,
COUNCIL ox EXVWOXMEXTAI, QUALITY,

^ Washington, D.C., October M, 1975. 
Hon. LEOXOR K. SULLIVAX, 
Chairman, Committee on Merchant Marine and Fitheriet, Route of Repre-

tfntativet, Wothington, D.C.
DEAR MADAM.CHAIUVAX: Your Committee has requested the views of the 

Council on Environmental Quality on H.R. 10394, a bill "to establish a na 
tional policy with respect to the Nation's beach resources." 

This bill has the following salient provisions:
(i) Section 202 declares that "the beaches of .the United States are im 

pressed with a national Interest and that the public shall have free and



unrestricted right to .use them as a common to the full extent that such 
public right may be extended consistent with such property righto of-littoral 
landowners as may be protected absolutely- by the -Constitution." Section 
201(3) defines "beach" as "the area along the shore of the sea affected by 
wave action directly from the open sea" including "that area seaward from 
the line of vegetation to the sea" or where there is no discernible vegetation 
line up to 200 feet inland from the point of "mean higher" high tide.

(ii) Section 203 provides that no iwrson may erect any barrier restricting 
public access to "the public beaches." Under Section 201(6) "public beaches" 
are those which "under the provisions of this title" may be protected for use 
as a common.

(ill) Section 204 authorizes suits by the Attorney General or U.S. attorneys 
to (1) establish and protect the public right to beaches, (2) resolve questions 
of title, ownership and control, and (3) condemn such easements as are 
necessary to accomplish the purposes of the Act. Section 205 provides that 
in such cases "(1) a showing that the area is a beach shall be prima facie 
evidence that the title of the littoral owner does not include the right to 
prevent the public from using the area as a common;" and "(2) a showing 
that the area is a beach shall be prima facia evidence that there has been 
imposed upon the beach a prescriptive right to use it as a common."

(lv) All interests in land recovered by' legal actions under Section 204 ac 
crue to the State involved.

(v) The Secretary of the Interior is to furnish research assistance to the 
States and administer a grant-in-aid program (75% Federal share) to plan, 
acquire and develop public beach projects.

(vi) The Secretary of Transportation is authorized to provide financial 
assistance for transportation projects in connection with public beaches.

In the course of the Council's own development of national land use policy 
legislation (Land Use Policy and Planning Assistance Act of 1973, H.R. 
4862) considerable attention was given to the desirability of strengthening 
State programs related to beaches and coastal wetlands. The Council expects 
a similar emphasis will be given to State beach programs under the Coastal 
Zone Management Act. The Council helped prepare legislation to use the tax 
code to discourage wetlands development (The Environmental Protection Tax 
Act of 1973, H.R. 55£4) and encouraged the Corps of Engineers in developing 
their proposed revision of their dredge and fill regulations (May 10, 1973, 38 
Fed. RspUter, 12217-12230) to build in more environmentally oriented con 
siderations responsive to NEPA which would, inter alia, further beach protec 
tion. The Council supports the Interior Department's acquisition of national 
seashores and use of the Land and Water Conservation Fund for State beach 
acquisition.

The proposed bill draws on Texas open beaches legislation and other de 
velopments in State law (See Eckbardt, "A National Policy on Public Uw of 
the Beaches" 24 Syracuse Law Review 967 (1973)). The important develop 
ments ttiat hare recently taken place in beach access legislation an*, court 
decisions are matters of State law and judicial decision. See "Public Rights 
and the Nation's Shoreline", 2 KLH 101M (1972). The Council Is not aware 
of anything in these developments that would make declarations c.f policy 
or court jurisdiction on matters of "dry beach" access an issue for Federal 
legislation (H.R. 10394 defines "beach" to extend past the high water 'mark 
to the dry sand beach extending to the vegetation line or several hundred 
feet inland.) Existing court decisions delimiting Federal jurisdiction on the 
basis of the "navigation servitude" over beaches appear to stop at the high 
water mark and do not include the dry Hand beach. The National Water 
Commission in its report "Water Policies for the Future" filed with the 
President this past June took the view that access to beaches- (other than 
beaches on Federal lands) is property a matter for State law: "Public recrea 
tional rights in waters and shorelands are largely dependent upon the Initia 
tive and aggressiveness of the States. State legislation cannot diminish either 
Federal or private ownership Interests, but in areas clouded with uncertainty, 
the courts have shown an inclination to be persuaded by State statutes 
declaring public access rights." (p. 276)

Just as Federal programs to prevent beach erosion can be conditioned on 
public.accen, other Federal programs making grants to the States affecting 
beaches under the Coastal Zone Management Act, Land and Water Conserva-
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tlon Fund or the Highway Program can he similarly oriented. It Is not clear, 
however, that thin i.s not already possible under existing legislation.

We concur with the position of the Department of the Interior that no- 
comprehensive program for the protection of our Nation's beaches, and to 
assure their availability for recreational and other uses, will succeed without 
close cooperation between coastal States and the Federal Government. The 
Council is seeking to foster this cooperation. In our view the provisions of 

' H.K. 10394 are 'either unnecessary or undesirable for the effective working 
of this cooi»eration. For this reason the Council cannot support the bill.

We hope very much that the Committee will invite testimony from repre 
sentatives 01 coastal States.

• The Office of Management and Budget has advised that there is no objec 
tion to the presentation of tills reixtrt from the standpoint of the Admin 
istration's program. 

Sincerely yours,
JOHX BUHTERUD,

Acting Chairman.

DEP'ARTMK.VT OK THE AKMY, 
WaHhington, D.V., October 31, 1973. 

Hon. LKONOR K. Sru.ivAX, 
Chairman, Committee on Merchant Marine and Fixhuriu*, Ifouae of Jlciirv-

tcntativci.
DKAK MADAM CHAIRMAN : This is lu reply to your request for the views of 

the Secretary of Defense on H.K. 4932. flCid Congress, a bill "To amend the- 
Act of August 3. 1903, relating to the Nation's estuaries and their natural 
resources, to establish a national policy with re.sixx.-t 'to the Nation's beach 
resources." The Department of the Army lias been assigned responsibility 
for expressing its views on this bill. These views are also applicable to U.K. 
10304. 03d Congress, a similar bill dealing with the same subject matter. 

The Act of August 3. 10U8 authorizes the Secretary of the Interior, co-
•optrating with the States, to conduct an inventory and .study of the Nation's 
estuaries and their natural resources. The purpose of H.R. 4932 and H.K. 
10.394 is to add an additional title expressing a national interest assuring that 
the public shall have free and unrestricted rights of access and use of the- 
Nation's beaches consistent with the property rights of littoral landowners. 
Jn accordance with this policy, the bills would prohibit any person from inter 
fering with the public's right of access and use of public beaches, and it 
would also authorize United States attorneys to bring legal actions to deter 
mine the extent of-the public's right of access and use of such beaches to- 
protect those rights.

H.R. 4932 and H.R. 10394 would also affirm the rights of the States to 
maintain jurisdiction and control over those beaches lying within their 
territorial jurisdiction as well as provide for the dual ownership—Federal 
nnd State—of all interests in lands acquired by the Federal Government under 
the authority of these bills. The Federal Government, acting in joint partner 
ship with the States, is also authorized to protect the public's right to ust 
public beaches.

The Secretary of Transj>ortation under H.R. 4932 or The Secretary of thf 
Interior under H.K. 10394 is authorized to administer the provisions of these- 
bills. Deiwnding upon which bill is enacted into law, the administering 
Secretary would be authorized to make grants, covering up to "5 j>er evnt 
of the costs to the States of planning, acquisition, and development of tho 
projects designed to secure public rights to the use of the beach in those- 
cases where-the State has complied with the provisions of the bills and has 
enacted adequate laws protect!UK the public's rights in the beaches. In either 
hill the Secretary of Transportation would l>e authorized to provide financial 
assistance for the development and maintenance of transportation facilities* 
necessary in connection with the use of public beaches. The bills would also 
authorize all Federal agencies to provide research facilities and information, 
under regulations promulgated by the President, to assist the States in 
carrying out the provisions of the bills.

These bills contain a number of shortcomings which would, require further 
consideration.



First. Section 202 of H.R. 4032 nnd H.R. 30304 seems to make the implicit assumption Umt unlimited, public access to nnd use of all benches nnd shores is the best use of these areas. nnd accordingly they fnil to recognize other competing nnd valid uses, such ns the preservation of nrens for fish and wildlife hnbitat or for scenic nnd historical values. The Department of the Army believes that the policy declaration found in Section 202 fails to recognize the congressional policies develop! and promulgated in the Coastal Zone Management Act of 1072 (Public Law JKJ-3S3), which includes the policy "to encourage nnd assist states to exercise effectively their resiHjnslbilitk-s in the constul zone through development and implementation of management programs to achieve wise use of the land and water resource* of the coastal zone giving full consideration to ecological, cultural, historic, and esthetic values ns well as to needs for economic development." The Department of the Army recommends thnt further consideration of these other values should be promoted in the development of plans for the preservation and protection of the Nation's bench areas.
Second, the two bills differ with resix-c-t to the designation of a Federal agency to administer their provisions, and to bring actions to establish nnd protect the public's right of access and use of the beaches. The Department of the Army believes that either the Secretary of the Interior, as provided for in H.R. 103JM. or the Secretary of Commerce, who has the resjwnslbility fur administering the provisions ot the Coastal Z<*nc Management Act. should l>e considered for administering the policies regarding the utilization and protection of the Xaton's beaches resources.
Third, Section 203 of the bills prohibits any jwrson from creating, erecting;, maintaining or constructing any obstruction, barrier; or restaint of any nature which Interferes with the free, and unrestricted right of the public to enter, leave, cross, or use as a common the public beaches. However, the bills fail to define "i>ersou" as utilized in this section. Thus, the legal effect of Section 203 on the activities of the Federal Government or State or local governments or officer*, agents, or representatives thereof, which would in clude. for example, the construction activities of the Corps of Engineers pursuant to federally authorized projects for beach and shore, protection, is not clear and accordingly, should be more carefully delineated.
Finally, the purimse. ns expressed in these bills, is to insure that the public has unrestricted access to and use of the beaches along the coast of the United States, its territories and ]>ossessions. and the (!reat Jxikes, subject to tin- rights of the littoral landowners and to the ownership and control exercised by the coastal States. However, the extent and nature -of such public rights is imt clearly defined, nor are the rights of the States to exercise jurisdiction in these areas clearly delineated. The Department »f the Army lwlieves that the rights and resiKmsibilities of the public, landowners, and governmental institutions should be further studied and more closely de lineated within the legislation establishing the rights of the public to the free and unrestricted use of the Nation's beaches.
For these reasons, the Department of the Army does not favor enactment of these bills in their present form.
The Office of Management mid Budget advises that, from the standpoint of the Administration's program, then* is no objectlen to the presentation of this report for the consideration of the Committee. 

Sincerely,
(S) HOWARD II. CAI.I.AWAY,

Secretary of the Anny.

U.S. DKPARTMB.NT OK THE INTKKIOR,
OKKICK OK TUB SKCUKTARY. 

Wa*1iinyton, D.C., October 24, J913. Hon. LEONOR K. SULLIVAN,
Chairman, Committee on Merchant Marine and J-'inhcric», Houtc of 

ncntutivcx, WuHtiinyton, J).C>
DEAR MADAM CHAIRMAN: Your Committee has requested the views of this Department on H.It. 10304. a bill "To amend the Act of August 3. 11MJ8. relating to the Nation's estuari«-s nnd their natural resources, to establish a national j»olJcy with ren|>ect to the Nation's beach resources," which we understand supercedes u similar biil, H.R. 41)32.
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While we understand the proponents' concern for public accew to the 
Nation's beaches, we do not agree with some of the assumptions on which 
the bill is based and are concerned that its enactment will complicate the 
problems that surround use, ownership, and management of that land mass 
which lies "seaward from ths line of vegetation to the sea." Accord! &•/<?, 
we recommend against the enactment of H.K. 10304.

H.R. 103W is intended to yrovld« .the public with free and unrestricted 
access to and use of the Nation's beaches along the Atlantic. Pacific and 
Arctic Oceans, the Gulf of Mexico, the Caribbean and Bering Seas, and the 
Great Lakes. Its objective would be accomplished by actions brought by the 
Attorney General of the United States or a United States District Attorney in 
Federal district courts to establish that the public has a prescriptive right 
to the use of the beaches as a common. In cases where such rights could be 
established the bill authorizes the condemnation of such easements as may 
reasonably be necessary to accomplish its objective. The Secretary of the 
Interior would determine whether enforcement or condemnation proceedings 
should be Instituted. A State must participate in any condemnation proceed 
ings by providing not less than 25 percent of the value of the land condemned. 
All land so-condemned would become i>ropcrty of the State involved.

In addition, the bill would authorise the Secretary to provide financial 
assistance to State and local governments for the development and main 
tenance of transportation facilities, including access highways and parking 
areas, necessary for use of public beaches. U.K. 10304 would also provide 
for the purchase, from private landowners of beach rights-of-way or ease 
ments, through condemnation if necessary, with Federal financial assistance 
up to 75 percent of the acquisition cost, and prohibit the construction of 
barriers, fences or other restraints which interfere with the free and un 
restricted right of the public to enter, leave, cross, or use as a common the 
public beaches.

Section 202 of H.R. 103M would have Congress declare that the loaches of 
the United States are impressed with a national interest, and that such 
Interest implies a public right to free access. To the extent that certain en 
vironmental values can be ascribed to any area, it may be appropriate to affirm 
the existence of a national interest. But we question whether it is possible 
or even desirable to state that this interest is best served by the development 
of means to assure public access. It is the 'concommltnnt of so broad a state 
ment tbut every beach in the United States is susceptible to unlimited public 
entry, and that each is best suited to such use. We cannot agree with this 
assumption. Section 200(a)(3) of the bill itself contains partial recognition, 
at least, of the fact that a national interest in the preservation of wildlife, 
for Instance may not be compatible with an unrestricted right of public 
access. Nor is it at all clear that the population would value access to every 
beach knowing that some are better suited to recreational us« than others.

Although Section 207 provides that the Secretary Khali determine which 
actions will be brought to protect the public right, and thus to make more 
accessible a given teach, it does not suggest any criteria by which h<; would 
be guided. Although, it is seen nn ''doslrable" that the States and the Federal 
Government act in a joint partnership", the role of the States is not well 
defined. An easement or other interest obtained 3n the Federal courts by 
means of an action initiated by the Secretary would accrue to the State. If 
condemnation proceedings are reQulred. the State would bo compelled to 
make a contribution without necessarily having approved the Secretary's 
course of action. No mechanism is\providcd, other than the suggestion of a 
partnership, for the resolution of differences which could arise if the Secre 
tary saw a national interest In the acquisition of certain interests that was 
not as readily apparent to Stale authorities.

We are concerned, too, about the assumption that States will he able to 
exercise their newly acquired "ownership, control, and authority" in a way 
that Is compatible with the national interest impressed by this Act upon 
the beaches. Notwithstanding its substantial contribution toward the cost 
of acquisition the Federal Government would be siXK-iflcully precluded by 
•ection 206(a)(2) from taking any action that would "impair, interfere or 
prevent the States . . . control of the public beaches in behalf of the public 
for the protection of the common usage or incidental to the enjoyment 
there . . .". A State, once having acquired control, would be free to manage
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tbe public benches as It saw fit, BO long as its management was conducive to 
"protection of the common usage" or was "incidental to the enjoyment" or 
the benches. To protect the "common usage" ia not necessarily to protect the 
environmental values whose threatened loss prompted the introduction of 
this legislation. Jt i« not difficult to conceive of u situation where, public 
access having been assured, a State would find itself without the capability 
to manage effectively n more intensive use.

We recognize Unit no comprehensive program for the protection of our 
Nation's beaches, and the assurance of their availability for recreational and 
other uses, will succeed without close cooiHTiulon between coastal States 
and the Federal Government. As a consequence of its responsibility for tbe 
conservation of the Nation's natural resources, this Department has acquired 
nnd now manages for public enjoyment beach and seashore areas of si*cial 
significance. These include beaches designated as National Seashores a£ Cape 
Cod, Massachusetts: Fire Island. New York: Assateque Island. Maryland- 
Virginia: Cape Hatteras and Cape Lookout. North Carolina; Padre Island, 
Texas; and 1'oint He-yes, California. Also administered by the National Park 
Service of this Department, are Lakeshores at Indiana Dunes on Lake Michi 
gan and Pictured Hocks on Lake Superior in Michigan. Sea beaches are an 
integral part of several National Wildlife Itefugcs administered by the 
Department through its Bureau of Sjx>rt Fisheries and Wildlife. Coastal 
Btates 11 mi political subdivisions thereof have likewise made use of available 
resources to acquire beach areas susceptible to recreational and other uses 
by great numbers of their citizens.

We believe the -objective o£ II.Il.' 10304 can be accomplished under current 
authority provided in the Coastal Zone Management Act of 11)72 (P.L. 92-583). 
Through effective management and efficacious use of their land-use regulatory 
authority us contemplated in that Act. the States will be able to provide 
protection against further encroachment and to meet the need for preservation 
ot our Nation's beaches as part of the comprehensive land use planning proc 
esses for the coastal zone. To that end the Coastal Zone Management Act (1) 
is addressed to the national interest in effective management of our entire 
coastal zone (-) recognizes the existence of competing uses, and provides a 
means for their accommodation; (3) provides im explicit mechanism for a 
productive partnership between coastal States and the Federal Government; 

_ and (4) seeks to assure pro|>er management by the States of their estuarine 
' and coastal resources, through development and implementation of a program 
in which the Federal Government concurs. We believe this is a feasible ap 
proach, more likely to be successful in a shorter period of time than the 
costly process of litigation and comix»nsation proposed in H.R. 10304.

The Office' of Management and Budget has advised that there is no objec 
tion to the presentation of this report from the standpoint of the Admin 
istration's program.

Sincerely yours,
NATHANIEL I'. RKEO, 

Secretary of Hie Interior.

OF JUSTICE,
Wa»hinyton, D.C., October 25, WS3. 

Hon. LEONOK K. SULLIVAN,
Chairman, JIon*e Committee on. Merchant Marine and Fixherict, 
JJdune of Itwctcntaticci, Wa*hlnyton, D.C.

DKAK MADAM CHAIRMAN : This is in response to your request for the views 
of the Department of Justice on U.K. 10304 and H.R. 4032. bills both entitled 
"To amend the Act of August 3. 11X18, relating to the Nation's estuaries and 
their natural resources, to establish u national policy with respect to the 
Nation's beach resources."

The two bills are identical except that administration of federal functions 
thereunder would be placed by U.K. 10304 in the Secretary of the Interior, 
mid by H.R. 4032 in the Secretary of the Department in which the Coast 
Guard is operating, acting through the Commandant of the Coast Guard, 
by definition of "Secretary" in Section 201(1) of each bill. The purjjose of 
these bills is to establish by adjudication or by acquisition, a public right to 
use all beaches on the Atlantic, Pacific ami Arctic Oceans, the Gulf of Mexico.
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nml the Caribbean and Bering Sens, and the Great Lakes and to prevent any 
Interference with public access thereto.

At common law. private titles along the sea normally ran to the mean 
liiKh-water line, while tidel«nds (foreshore) between rhe high and low-water 
lines l*'longed to the sovereign, liar v. Lord Yarborough, 2 Blight N.S. 147. 4 
Kug.Kep. 10S7 (H.L. 1828). In the United States, generally, the • tidelnnds 
belonged to the states and the lands above the mean high-water line belong 
•either to the United States r.s public or reserved lands or to its patentees or 
other private owners. See Honis, Ltd. \. Ln* Angclc*, 200 U.S. 10 (1035) ; 
Vnitcd Stttlc* v. Vulifnrnitt. 322 U.S. 10 (1047) : Ifiighcn- v. Wanhini/tnn, 380 
U.S. 200 (11X57). The rule differs where private titles running further sea 
ward had vested under the law of a prior sovereign- before American sover 
eignty, or where states have relinquished some of their rights to upland 
owners. For example. Maine and Massachusetts apparently have relinquished 
to the littoral owner the title as far as the' low-water line. See Kichnrd- T. 
(Irccn v. Pitu of VhclHcit,. 140 F.2d 027. 031 (C.A. 1, 1045). cert, den., 320 
U.S. 741. Littoral land above the mean high-water line 'is generally not open 
to the public except where It has l>een made so, by the act of the littoral 
owner, be it the United States, a state or local government, or a private owner.

The bills (leal with "Iteaches". defined by section 201 as the sandy area 
extending inland form the sea to the line of vegetation or. where there is n'o Hne 
of vegetation, the area affected l>y wave action, extending not over 200 feet 
from the mean higher high-water line. Section 202 declares that the beaches 
of the United States are impressed with a national interest and an intention 
to protect the free and unrestricted right' of the puplic to use. them as com 
mon to the full extent that such public right may be extended consistent 
with such property rights of littoral landowners as may be protected abso 
lutely by the Constitution.

We cannot agree that the public lias a free and unrestricted right to use 
the entire area the bill defines as beach as a common. Generally shaking, 
owners of littoral land do have, the right to enclose it seaward as far as 
the Hue of mean high water even where there has been substantial public 
use. K,g.. Coburn v. .<f«n Matco County, 75 Fwi. 320 (N.D. Cal. 1896). While 
the hill* Indicate the declaied intention of Congress to exercise the full reach 
of its constitution!)! power to affirm that beaches are impressed with a na 
tional interest and to afford the public a free and unrestricted right to use 
them, it is by no means clears that above the high-water line, Congress has 
niiy power at all over the subject matter. Moreover, there is one common 
'law authority which questions the right of the public to use the area below 
the high-water line, JtlwmM] v. Cultcralt, 5 Barn. & Aid. 208 (K.B. 1S21). '

Section 201(5) would define "area caused by wave action".as used in Sec 
tion 201(3). In that section the terms used are "area affected by wave 
PctimT (page 3. lines 8-0). The projtosed definition, "the area to the point 
affected by the highest wave of the sea not a storm wave." would oj>en the 
way to almost endless controversy. Lines of various mwii tidal stages can 
be established with great precision by surveying lines along the shore at 
uniform elevations determined by averaging tidal observations over a period 
of 18.0 years. However, to determine what waves are not. "storm waves" and 
how far such waves have ever reached Inland would involve difficult semantic, 
meteorological, and factual issues and maintenance of constant observations 
at every ix>int along every coast, with a shift of boundary when ever a wave 
not a storm wave was seen to reach farther inland than such a wave had 
previously been known to roach at that |H>int.

As written Section 203 could be interpreted to forbid erecting anything 
at all not only on the (teaches hut also on any land between the beaches 
and the nearest public highway. As a regulation the prohibition could not be 
considered reasonable. As it taking of all sul>stantial value of all lands be 
tween, all beaches and the nearest highways the costs would be prohibitive. 
Consequently, we suggest that Section 203 IMJ modified to limit the prohibition 
to the erection of anything that would prevent all access of the public to an 
area which it has a free and unrestricted right to use as a common.

Section 204 would give the district courts jurisdiction, with'out reference 
to jurisdlctlonal amount, of actions by the Attorney General or United States 
district attorney* for injunctive, declaratory, or oilier relief to establish and 
protect the public right to beaches, determine the existing title, and condemn
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easements an might I* reasonably necessary j<» accomplish tfie. 

of the Act. Sections 20K(h) would provide thiit nil interests in land. re 
covered under the Act. should IK; treated as subject to Mate ownership and
•control a* If the state bad acted to recover them, but that no interests should 
l»e recovered through condemnation unless the state participated by providing 
at least -•"> per cent of the value of the land condemned.

There Is no doubt of the propriety of federal condemnation suit* to acquire 
properly for federal pun»oses. and those purj»oses can be effectuated by giving; 
title to jsome third party. However, we feel serious doubt as to the propriety 
of suits by the United States to <|iiiet the slates' title or otherwise protect 
interests that the public nuy have acquired in privately owned littoral prop 
erty, where no federal rights are involved. The United States cannot bring 
actions in which it has no interest, ('wr/ncr v. IJnilctl Mate*, 149 U.S. #52 
USliB). It may sue as p«/rw* patrinc to protect federal rights of it* citizens, 
f'wffrrf Slutts v. jl/?Mf«*i>pi, 3tt) U.S. 128. 13S (IINM). but any public right 
In littoml land here involved must have l»een acquired by state law. and the 
State would IK- the appropriate f»«rrw* pntriiw. (,'f. Mtnnexota r.f rd. Jjord v. 
llw>*, 274 F.2d 7tH (C.A. D.C. JOWO). It seems doubtful that suits by the. 
United States to quiet title In the states to public rights prescript I vely ac 
quired in private projierty under state law would be cases of controversies 
within the constitutional power of the federal Judiciary.

Section 203 would provide that in actions, brought tinder the Act. the fact 
that «n area is a l*each should' be prima facie evidence that a prescriptive 
right of use as a common has been impressed on it and that the owner has no 
right to prevent such use. Statutory presumption* are valid only when justi- 
Hed by common ex|>erience. "Mere legislative Hut may not take the place of 
fact in the determination of issues involving life. liberty or pro|»erty." Munify 
\, flrtrgitt, 27« U.S. 1. 0 (!!«)). Accord. »Y*f«r» A Atlantic K, Co. V. 
lh-nri<-r»rm, 27!> U.S. «»t). W2 (1SK.MJ). While legal and factual Justification 
for presuming public easement UJKUI the foreshore ix establisl»e«l. we are not 
aware of similar justification for presuming that all private titles to littoral 
land above the high-water mark have been subjected to prescriptive public 
casements. A similar presumption is Included in section 2 of the Texas "Oj>en 
I!raches" Act of 1!>50. Art. iWlSd. Vermm's Texas Statutes Annotated, but 
In sustaining the constitutionality of other provisions of that Act. the Texas 
i'liiirt of Civil Apr>eals jiointedly refrained from considering the constitutional 
ity of the presumption. .fyoir«j/ C'«. v. Attorney Vrnvrul, 375 S.W.2d 32.1 (Tox. 
fiv.App. MM).

Section 207 would declare It to be desirable for the states and Federal 
Oovernment to "act in a joint iwrtnership" to protect the rights of th* 
|M-o|ile in the use of the beaches. While that language may he Intended only 
symbolically, it could result in subjecting the United States to an unlimited 
liability for state actions.

Tln» second sentence o'f section 207 provides: ''The Secretary shall admin 
ister the terms and provisions of this Act and shut! determine what actions
*|iall be' brought under section 2»M hereof." The decision as to whether a 
particular action xhouhi In* brought Involves considerations of litigation 
|*qjl«-y that can lm projierly evaluated only by llii* Ix-parlineitt charged with 
tlie conduct of government litigutinn. Such decisions should l»e left with the 
Attorney Oeneral. as In other casw.

SK-tlon 20S would direct the "S««cretary" to place at state dis|>o<tal fwleral 
roeitrch facilities reasonably available and. in (,-<M)|H'nttl(>n with other fnlfrul 
agencies, historical, gtfodetic. and other Information and fafiliticK reasonably 
.available. K would authorix^ tlio rrestdeut to promulgate applicable regu 
lations.

This provision Is objectionable In several respect*. It is broad enough tfi 
cover research facilities of all kinds. Including legal restnireh. and uiixht l>« 
unilerstoo«l to give the Secretary the authority to decide what facilities .ire 
"reasonably available" In Department* other than his own. In addition, this 
language could result in vexatious litigation In matidamuK to review deci 
sions as to what is "reasonably available." The United States is now HI- 
gagnl in litigation with nineteen of the twenty-two coastal states over elosc'y 
tv:atetl matters of coastline determination, and mu.«t he ullowcnl to decide 
for Itself how far Its facilities in that field can be made available to the 

without undue prejudice ?o the federal litigation interest.
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Section 200 authorise* the Secretary to grant to the states op to 75 per 
cent of the co«t of planning, acquisition or develoinnent of project* designed 
to secure the right of the public t» beaches. For the fund* to make the grant 
the Secretary nu*t rely upon the appropriation of funds authorized by the 
Act of August 3, IWtg. relating to the Nation's estuaries. 1ft U.8.C. 1221 
cr »p<7. That Act authorixed the appropriation of f2T»0,000 in 10«> and $2T»0,000 
in 1970. Tlie grants these hilln propose to make to the Mate* could easily 
exhaust the entire appropriation leaving nothing at all for the other pun*)*?* 
of the Act.

Section 210 would author!?* the Secretary of Transportation to girt finan 
cial assistance to state* or their xuhdlrlnions to establish or maintain beach- 
related transportation facilities. Ino'tidlng parking lots and adjacent parks, if 
he found that state law defined attfl sufficiently protected public lieache*. It 
would authorize appropriation for ihis purpoar of all sums appropriated to 
carry out Title 23 of the United States Code. We consider the latter provision 
highly undesirable as a matter of budgetary procedure. It would mean that 
every appropriation for any ]>urpo*e under Title 23 would automatically be 
nn authorisation to appropriate the name money for the purposes of section 
210. which of course would defeat the pun>o«e for which it was originally 
authorised and appropriated.

The Department of Justice recommends against enactment of this legisla 
tion.

The Office of Management ami Budget has advised thnt there is no objection 
to the submission of, this report from the standpoint of the Administration'* 
program.

Sincerely,
PATRICK M. McgwHtxnr, 

Deputy A**ittant Attorney General.

DEPARTMENT OF STATB, 
Wathinyton, D.C1., October 24, 1973. 

lion. LRONOR K. SULLIVAN,
Chairman, Committee on Merchant Marine and Fitheriet, 
Jloute of Reprctcntaticct, 
Watkinpton, D.C.

DEAR MADAM CHAIRMAN : In your communication of September 25, 1073 
you forwarded for the Department's comment* legislation entitle! H.R. 103M, 
a bill "To amend the Act of August 3, 11HJS, r«lntiu£ to the Nation's estuitries 
and their natural renouroes. to establish a national jwlicy with respect to 
the Nation's beach resources."

After reviewing the provisions of H.R. 1031)4, we have concluded thnt no 
foreign policy implications are contemplated therein. Consequently, the De 
partment of State has no comments to offer ut>ou thitf bill.

The Office of Management and Budget advises from the stand|K>int of the 
Administration's program there is uo objection to the submission -of this 
report.

Sincerely,
MARSHALL WRianr, 

Attittnnt Secretary for Conyre»*ion<il Relation*.

OF THE SKCKBTAKY or
Wathinyton, D.C., yovember 5, 

Kon. I>ro.xoR K. SULLIVAN,
Chairman, Committee on Merchant Marine and Fitheriet, Jlnunc of Reprc- 

pentuUvt-M, }\'u*hinat6H, D.C.
I>»UR MADAM CHAIRMAN: Reference in made to your request for the com 

ments of thi* Department coui.>ernin# H.H. 10:^94. a bill "To amend the Act 
of August 3. IWiS. relating to the Nation's estuaries and their natural re 
sources, to establish u nutioual |x>Ucy with resist to the Nation's beach 
resources."

P.L. DO-i&l authorixed the Secretary of Interior. In cooperation with Ui« 
States, to establish a national policy with rt'S|HH>t to the Nuiou's l>eaches and 
estuaries. The proposed legislation would add & second title to the law. By
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the passage of H.R. 10394. Congress would declare that the benches of the 
United States are impressed with a national interest, and that the ?nbl<c 
has a free and unrestricted right to use them to the maximum extent pos 
sible, taking into consideration the Constitutional protection afforded pro|>- 
erty right*. The bill would prohibit the creation, erection, maintenance, or 
construction o£ any obstruction, barrier, or restraint which interfere* with 
the free nnd unrestricted right of access to public beaches. It would provide 
for a program of Federal aid to the States for research facilities, grant*, and 
financial assistance in order to establish a system of protected beaches. The 
bill would be administerwl by the Secretory of the Interior. Transportation 
fncilities related to bench development would be financed under section 210 
o£ the bill which provides: "AH sums appropriated to carry out title 23 of 
the United States Code fthe title dealing with highways] are authorized to 
be made available to carry out this section."

The bill, II.U. 10894, su|>emHle8 an earlier bill. H.K. 4932. which was identi 
cal but for the fact that the earlier bill was to be administered by the Secre 
tary of the dcjwrtment in which the Coast Guard is operating.

The Coast Guard's involvement in the planning, management, or admin 
istration of beaches has l*en of a limited and indirect nature. At least three 
agencies, the Departments of Interior and Commerce und the Corps of Engi- . 
neers. have more exifcrtise with regard thereto.

Under I'.L. 94-434, the statute bt-ing amended, the Department of Interior 
was directed to undertake a National Kstuark-j* Study. Additionally, the Sec 
retary of Interior was given the authority to establish, with the States, pro 
grams for the "i>ermanent management, development, and administration of 
any area, land, or interests within the estuary 'and adjacent lands which are 
owned or thereafter acquired by * State or political subdivision '. . . upon 
completion of that study. The Deiwrtmenf of Interior's National Estuarie* 
Study has been completed. Further, under the Coastal Zone Management Act 
ol 1972 (P.L. 92-583), the Secretary of Commerce has broad authority to 
plan and manage a national coastal zone protection and development pro 
gram. Finally, the Army Corps of Engineers, which has traditionally been 
concerned with obstructions to, and. conservation of beaches, bos recently 
completed a comprehensive National Shoreline Study aimed at Improving 
national policy toward beaches and other coastal conservation.

Finally, we note that sections 208 and 209 seem to be inconsistent with, or 
at least to duplicate, sections 3. 4, and 5 of the present statute. Also, the 
funding arrangement under section 210, which entails use of the funds ap 
propriated for highways for the improvement of the transportation facilities 
surrounding national beach areas, is vague and ill-defined.

The Department of Transportation does not support enactment of either 
II.lt. 4932 or H.R. 10394.

The Office of Management and Budget advises that, from the standpoint of 
the Administration's program, there is no objection to the submission of 
this report for the consideration of the Committee. 

Sincerely,
J. THOMAS TIDD, 

Acting General Countel.
Mr. ECKHARDT. One of those States that has the problem most 

in the forefront of its concern, and the State that perhaps has more 
shoreline than any other thun the State of Alaska is the State of 
Florida.

We are most pi cased today to have several members of the Florida 
Delegation. I will call Representative Sam Gibbons to be our first 
witness.

STATEMENT OF HON. SAM M. GIBBONS, A REPRESENTATIVE-IN 
CONGRESS FROM THE STATE OF FLORIDA

Mr. GIBBONS. Mr. Chairman, I would like to commend you per 
sonally for your leadership and your devotion to this pending legis 
lation.

30-D23—74——2
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T recall (lint you first spoke, of this matter some 3 or 4 years ago. 
I have, been privileged to join you in the introduction of a ^series 
of bills during that time, seeking to provide access and acquisition 
of public beaches.

As you know. Mr. Chairman, you and T have discussed this as n 
right that belongs to the. American people, as one of our great 
traditions, but it is a right that is being diminished by the en 
croachment of private landowners on what has been traditionally the 
public domain.

Congressman Gunther and I are, here this morning to speak 
r«lx>ut the need for acquiring and protecting public beaches, and 
access to benches in our areas. Tn Mr. Gunter's district are some 
of the most beautiful beaches in the world, some of which arc ac 
cessible to the public, and some of which are. not.

Mv area does not border on the Gulf of Mexico, but the half
• million people who comprise my congressional district spend a 
great deal of their time, commuting just a few niiles to the. beaches, 
and enjoying those beaches. We. also, of course, have visitors from 
all over the Nation who come to Florida at different times of the, 
year—traditionally in the. wintertime, but for muny vears now. in 
l>otJ» the winter and the summer. For those people, and for manv of 
my own constituents to enjoy the beaches it is necessary for them 
to rent an expensive motel or hotel room, or to «o to some crowded
•r.'.^sthonso someplace along these miles of beautiful public beaches 
thnt are in Florida.

Xow. T am not complaining personally. Bv reason of luck and 
fortuitious circumstances. T am one of those owners of property who 
has nceess to. the beach. It has never been any personal problem to 
me. Having lived for 53 years in Florida. T know that manv people, 
are denied access to the beaches because they do not want to be, 
accused of trespnssin."—do not want to «o through harassment in 
order to get to those lynches. Each year T have watched the public 
u?o nf these beaches erode.

T think every man. woman, and child in this country ought to 
have the right to walk down to a beach, to pick up a shell, to go 
.swimming, to fish, to relax and enjoy those God-given beauties that 
exist around the country's shorelines.

As you pointed out in your opening statement. Mr. Chairman, 
if you look at a map vou think there are a lot of loaches. There 
is a lot of coastline, but unfortunately, there are not a lot of 
loaches. Sometimes coastlines are so rugwd and so inaccessible, 
or so marshv. or the waves hi the water inst do not make for the 
ri<»ht proportion to produce beaches, that the illusion of there l>eing 
a lot of benches in America is not supported in fact.

Tn flviw" around the country, you notice many loaches are inst 
not accessible. They either do not exist, or they are not accessible. 
Your bill. Mr. Chairman, does a magnificent job in what. T think, 
is a most constructive and most conservative piece of legislation to 
provide access to these public beaches.

T hope that this subcommittee, and the. whole committee, will 
give prompt and vigorous attention So this matter.
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The chances of us providing healthy recreational enjoyment for 
our |)eople are going to slip away if we. do not acquire, rights-of-way, 
and reacquire beaches for public us*.

I know from my own observations that residential beachfront 
property is selling in the Tiunpa Bay area on the, gulf for more. 
than $1JOOO a front foot, for a lot that is only |M>rlmps 100, 1"»0. or 
200 feet deep. These, prices arc rapidly escalating. Something must be 
done to make sure that roads arc opened up so that people can have 
access to the. beach and parking areas should be provided, as your 
bill. Mr. Chairman, would do. Perhaps in the less accessible bench 
.areas, some transportation should be, provided so that we will not 
turn all of the beachfront property into a gigantic parking lot.

These are some of the things that must, be done, in this country.
We have a challenge, in the remainder of this century, to be able 

to govern in very peaceful and turbulent times. I regret to sny 
that, as you look around the world, in a democracy such as ours. 
governments that are. based upon the free will and consent of the 
governed arc rapidly slipping out of existence.

We are reminded of this every day. One of the things that is going 
to help give, us the strength of character, trawjuility.'and the things 
we need to do to govern ourselves wisely, is having healthful, whole 
some recreation for all of our people. We need to be able to get 
away and find some time 'to be by ourselves, and to commute with 
•God. and to think wholesome thoughts.

There is no better place in the world to do that than the bench 
with the physical invigoration that comes from swimming and walk 
ing, from being in the sun and the wind, from watching the birds, 
picking up shells, and from talking with other people. These are nil 
things we need to do.

This is not just a romantic nttnchment that we hnvc for the 
benches. This is n fundamental American right, that is being, in 
many cases, deprived of its opportunity to be 'exercised, not In* nay 
vicious attack upon that right, but because the right is being frit 
tered away by nonusc.

Those. Mr. Chairman, ore my ideas nbout this bill. I th'mk it is 
\vell drawn. Tt is conservatively programed, and I urge its rapid 
adoption by this committee and by the Congress.

Mr. Chairman and distinguished mcmlwrs of the Merchant Marine 
uml Fisheries Committee. I appreciate this opportunity to testify on 
jMMiding legislation to establish n national open loaches policy, fake 
many other environmental and land use problems before us today, the 
problem of dwindling access to beaches has lxien cast upon us as nn 
undesirable by-product of a rapidly expanding economy. Since the 
lf)2()'s. as imputation grew, leisure time increased, and desire for 
recreational acti\ Sties multiplied, the beaches of our nut ion have 
experienced the coming of development of all kinds, even down to the 
waiter's edge. The increased affluence of Americans, who have come to 
on joy the highest j>er capita income in the world, has set off a building 

along the shores which Imve driven coastal land values to
incredible heights and which promises to make the Atlantic. Pacific 
and < iul f coastlines one vast strip development.
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All of us who spend time on the beach have surely witnessed at one- 
time or another the manifestations of the vacation industry that line 
our shores today. Miles and miles of motels, condominiums, vacation 
homes, hot dog stands, and other forms of urban sprawl now stand 
where there once was only an occasional beach house surrounded by 
sand dunes. So concentrated has this development become in some areas, 
that many beach property owners, ta they private individuals or cor 
porate giants, have succeeded in fencing off, posting, mid closing entry 
or passage over the land. Access by the public to the beaches them 
selves has become seriously inhibited and, in many cases, completely 
foreclosed..

The critical nature of the beach access problem is dramatically 
illustrated by the oft quoted, yet nevertheless valid, statistic that the 
30 coastal and Great Lakes States contain more than 75 percent of the 
more than 200 million inhabitants of this country. This of course means 
that more than 150 million people are within a half day's drive, at the 
most, from a beach. Unfortunately, the growth trend in coastal States 
is still climbing and shows no sign of leveling off in the near future.

But overpopulation of coastal areas is only part of the problem. 
Restricted access to some beaches and severe erosion of others force 
millions of people onto relatively small strips of beach. The Corps of 
Engineers National Shoreline Study estimated that a beach less than 
one-half mile long may have hundreds of thousands of visitors each 
year. Annual attendance at the beaches of Long Island alone totals 
more than 70 million persons a year, and one area of the beach, Jones 
Beach State Park, has 13 million sunbathers a year, which averages 
out to about C million users per mile.

As you can see, present facilities are being used beyond a reasonable 
capacity in some areas of the nation, a condition that will continue to 
exist as long as we allow large portions of our shorelands to be closed 
off entirely or to be used only by those fortunate enough to own them.

In 1967, the Bureau of Outdoor Recreation published an inventory 
of.shorelands which included some very alarming statistics. The report 
indicates that of the 59,157 miles of shoreline in the continental United 
States, only 1,209 miles, or approximately 2 percent, is in public owner 
ship and potentially available for recreational use. Furthermore., 
almost half of this 1509 miles is land controlled by the military and 
is therefore restricted to the public.

By contrast, the report shows that 19.934 miles or approximately 
86 percent of the nation's 21,724 miles of recreational shoreline is in 
private ownership.

The Bureau of Outdoor Recreation study does not attempt to draw- 
any conclusions concerning the right of the public to use privately 
owned beach lands, but it does state that "the total physical shoreline 
of the Nation can and should be considered available for public 
development use."

Many abuses of coastal areas will be rectified by the Coastal Zone 
Management Act. Enacted last year by Congress, this landmark legis 
lation is intended to encourage the States to institute the necessary 
planning measures to stem the tide of abuse and neglect of our coastal 
resources that has become so commonplace in recent years. This is a 
much needed and essential Federal programs, but it only goes part way
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in establishing a Federal policy for the coastal areas. Clean, well- 
planned shorelines mean little if only those who own title to them are 
^allowed to use them. Therefore, there is a critical and legitimate need
*o complete Federal policy with regard to the use of coastal resources 
by firmly establishing that our beach resources should be available for 
the recreational use of all of our citizens regardless of ownership. This 
is what H.R. 4032, is designed to do.

H.R. 4932 would deal with the beach access problem in five ways:
First, it would encourage States to enact laws aimed at securing

public access to all beaches. This would be accomplished through the
•creation of a system of Federal matching-fund grants to pay for up 
to 75 percent of the cost of planning, land acquisition, and development 
projects necessary to secure the maintenance of open beaches. How 
ever, prior to receiving any Federal funds, a State would be required 
to have enacted "adequate State laws" to protect public access to 
beaches. Eligibility for Federal grants would be determined by the 
Secretary of the department having jurisdiction over the Coast Guard.

Second, and perhaps more importantly, H.R. 4932 would declare a 
public right to access to the Nation's beaches. This would reaffirm the 
common law principle that the beach lands are trust lands, to be avail 
able for use of all citizens regardless of ownership.

Third, it would provide Federal court access to those who would seek 
to use legal means to remove beach barriers and fences.

Fourth, it would authorize financial assistance to the State for 
developing transportation facilities necessary for the public to reach 
generally inaccessible beaches.

Finally, it would prohibit the erection of any barrier or obstruction 
along the shore that would tend to restrict public use of the beach.

Mr. Chairman, this legislation is consistent with long established 
principles and traditions of common law that find their roots far back 
in the early English legal system, principles that have been affirmed 
more recently by the Submerged Lands Act of 1953. Despite the known 
and acknowledged fact that the State is the owner, holder in trust for 
the people, of all land from the waters edge to the high-water or vege 
tation line, more than 90 percent of our beach lands are inaccessible to 
the public tottay.

In my opinion Mr. Chairman, the beaches of this country arc a part 
of, the common heritage of nil of the people, they are impressed with 
ihe public interest. It is the responsibility of Congress to protect this 
great resource and to make it. available for the public use and enjoy 
ment by the millions of Americans who depend upon the shores for 
their recreation.

As you well know, the concepts embodied in this proposal, Jl.R. 
4032. are not new ones. My distinguished colleague. Mr. Eckhardt, 
first introduced this measure in May of 19(59 and similar measures 
have been rointroduced in various forms.for the past two Congresses. 
I have co-sponsored this legislation, as have many of my colleagues in 
the House, since it was first introduced and I am convinced that we 
must not delay its enactment any longer. AVe need this legislation and 
we need it desperately.

Protection and enhancement of the beaches is a continuing.rcsponsi- 
bility of the Federal Government where the public interest is in-
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volved: \mt this responsibility has lapsed with regard to preserving 
tlie public right to recreational us*1 of the teaches due to the encroach 
ment of private ownership in the littoral area. Passage of U.K. 4!)o2 
will be. of inestimable value in preserving this vital heritage for the 
present and future use of all Americans.

Mr. Chairman. H.K. 4JW2 has the support of the Governor of 
Florida. I would like to close my statement with the letter I received 
from the Honorable Reubin O? I). Askew to me dated September 11, 
1073:

8KPTKMIIK* 11, 1073.
Hon. SAM M. GINHO.MI. M.C.,
Seventh Florida- Diftrict.
JlttHHv Offlw HuiliUny, Washington, D.C.

Dr-AR SAM : Tlmnk you for your letter of August 27 inviting me to comment on 
House Resolution 4032, the pro|w>sed National Oj>en Beaches Act. It appears to 
me that the primary intent of this legislation is to insure for all time the public's 
right of access to and use of the ocean benches of this country. This in u resource 
management, neetl which we in Florida can readily appreciate as we observe the 
continuing rapid development of our coastal areas.

Traditionally, the principal means of preserving bench resources for public use 
has been through outright acquisition. In addition to reaffirming the inherent 
public interest in the l>each as a "commons," the pressed act would lay the basis 
for an aggressive acquisition program and would make grants of 755 jwrcent avail- 
aide to the States for this pun>ose. This dual approach to Iwavh preservation 
would add welcome strength and momentum to the substantial programs already 
undertaken by the State of Kiorida.

In view of the timely imix>rtunce of the objective and the provisions made to 
safeguard traditional private pn>i>erty rights, I am pleased to endorse U.K. 4\Kkl 
as a reasonable and effective means of preserving the Nation's rapidly dwindling 
public hrach resources. Thank you again for this opportunity to comment on thl«« 
imixirtant legislation.

RKUBKN O'D. ASKKW. 
Governor, State of Florida.

Mr. GWIJONS. Thank you. Mr. Chairman. I will be glad to answer' 
any questions you may have.

Mr. ECKIIAKDT. Certainly, thank you.
My distinguished colleague from Florida in his presentation lias 

indicated that he is one of the coauthoi-s of this legislation. His 
past participation in it has been most valuable in formulating this 
program.

Mr. GIIIBOXS. Thank you for your generosity, sir.
Mr. ECKIIARDT. Thank you. Congressman Gibbons.
Also, coauthor of the bill is Congressman Bill Gunter, of Florir i.
AYc are most glad to have you here this morning.

STATEMENT OF HON. BILL GUHTER, A REPRESENTATIVE lif 
CONGRESS FROM THE STATE OF FLORIDA

Mr. GUNTKR. Thank you. Mr. Chairman, very much, and I would 
ceratinly like to associate myself with the remarks of my distin 
guished' colleague from Florida, Congressman Gibbons, in com 
mending you for your leadership in the drafting and presentation 
of this legislation.
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I recall that ns a member of the Texas Legislature, you led to 
passage in that great State a similar bill providing for public ac 
cess to the beaches of Texas, and 1 am hopeful that you will be just 
as successful in the Congress of the United States.

I also would like to say that I am especially appreciative of the 
opportunity of joining Congressman Sam Gibbons here as a mem 
ber of the Florida Delegation. I have great respect for him. and I 
think that his participation, as you have indicated. Mr. Chairman, 
in the drafting of the legislation, as well as in helping to assist us 
in presenting it to the Congress, will prove valuable, and I am sure 
will aid a great deal in the ultimate passage of the bill.

I would lik$, Mr. Chairman, to present just, portions of the 
written testimony I have prepared, and I would also like to request 
that the testimony in its entirety be preserved in the committee- 
record.

Mr. ECKUARDT. Without objection it will be so ordered.
Mr. GUXTKR. Mr. Chairman and members of the committee, I 

appreciate this opportunity to discuss with you today the National 
Open Beaches Act which a member of your distinguished committee. 
Beb Eckhardt. introduced with 45 cosponsors. I am proud to be 
among that number.

I would add to what Congressman Gibbons said in that I have a 
personal interest in that my District includes some of the finest 
beaches in America.

It is my distinct pleasure to convey to you the good wishes and 
support of fhe Honorable Reubin Askew, (irovcrnor of the State of 
Florida, who is unable to appear in person, but has authorized me 
to -ipcak for him'and the Florida Department of Natural Resources.

There is a great deal of interest and support for -this legislation 
in our State. There has been evidences a great deal of media sup 
port, and I just quickly picked up two articles from my desk as I 
came to your committee hearing.

One is an editorial of support printed October 7 in the Palm 
Beach Times, and another article printed in the Miami Herald on 
October 3, indicating the interest of the Florida Environmental Land 
Management Study Committee in your bill.

Currently only 5 percent of the recreational shoreline of the 
United States is available for public use. The rapid deterioration 
of access to our beaches cannot .be allowed to continue, and I be 
lieve that this legislation will once and for all clearly establish for 
our citizens the right to free and unrestricted use of the beaches.

Tn Florida, there are 1,016.36 miles of sandy beaches of which 
300.2 miles, or less than one-third, arc publicly owned. This figure, 
however, is further reduced because 52 miles of the 114.5 miles under 
Federal Government domain is closed to the public. This is due to 
the presence of a number of military installations and the Cape 
Kennedy complex near Cocoa.

Tn all. 262 miles of sandy beaches or approximately 25 percent 
of the total beach front in Florida is accessible to the public. This 
includes both private and publicly owned land.
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While Florida docs have more publicly owned beach front than 
many coastal States, it must be remembered that our State econonr*' 
is in large measure dependent on free public access to the beaches.

And that access has been decreasing and growing more limited 
all the fime.

It is not only a problem of access, but in many parts of Florida 
you cannot even see the beaches due to rapid shoreline commercial 
development.

This new development is most dramatic along the East Coast 
moving north of West Palm Beach and along the Panhandle on 
some of the Nation's most beautiful white beaches moving west 
from Panama City.

To a lesser degree, growth is affecting public access to beaches 
along the lower gulf const of Florida. This is of particular concern 
to State, county and local governments because Federal beach restora 
tion funds are dependent on road ends or public paths with upland 
public parking areas providing access to the beaches.

The fact that a great percentage of our Nation's shoreline is free 
for private development does not mean that private developers and 
individuals own the beaches down to the water. No State permits 
private developers or individuals to own the coastline outright.

Each State varies, however, in the exact footage of beach that 
it considers to be within the public's domain. In many States, in 
cluding those of the eastern shores, private individuals are per 
mitted to purchase land up to the mean high-water mark and be 
yond the waters.

As we move west, recognition of the public's right to beach land 
becomes stronger. In Hawaii we find that all benches are deemed 
public up to the edge of the vegetation, or to the line of debris 
washed up by the water in absence of vegetation. The public in 
Hawaii can swim and surf up to the vegetation line without fear 
of trespassing on private property. However, even in Hawaii, the 
public mnv find no access to the beaches.

Thus, the public's le.<?al ownership of the coastline has no recrea 
tional value to the public.

Increasingly, high rises, motels, vacation homes, hot dog stands, 
and other paraphernalia wall off the beaches, and in effect, deny the 
public nrcoss to bench property owned by them.

A rapidly expanding population with a concomitant rise in leisure 
time demands thnt attention be addressed to this problem.

Access to public bench lands is also denied in other wavs. Towns 
nlnnir the Iwnch nvens restrict the use of the benches in mnnv ways. 
Thev nttompt to assure that the benches nrc used only bv the resi 
dents of tho town. This nppronch is particulnrly prevalent in the 
<lo»«;lv populated portions of the northeast. Courts are then faced 
with angrv groups of citizens on both sides.

The nonresidents protest the town ordinances showing that their 
State nnd Federal tnxos help to support the locnl benrhos. The resi 
dents fnvor the ordinnnces. nsserting that the beaches would be mined 
by the hordes of city people.
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In July 1972, the New Jersey Supreme Court resolved the issue 

in favor of. the nonresidents. It told the town of Avon-by-the-Sea that 
the beaches belong to everyone, not just to the residents. It stated that 
the beaches must.be open to all on equal terms and without preference.

If settled on a case-by-case basis, the issue will remain unsolved for 
years, and the hostility on both sides will mount. Courts in different 
States well may reach different conclusions so that some citizens have 
access to beaches, and others do not.

The problem could be solved in two ways. The Federal Govern 
ment could purchase the land owned by private individuals which 
abuts the shoreline and create national parks thereon. This would be 
prohibitively expensive in our time of sky-rocketing land valifcs. It 
would also exacerbate the tensions between private littoral landowners 
and the public.

Secondly, the Federal Government could pass legislation which 
would encourage the public use of the beaches by guaranteeing the 
right of access to beach land already owned by the public.

The second solution is relatively inexpensive, and permits private 
development to coexist with public use. The act introduced today 
adopts the second approach.

It prevents private individuals, real estate developers, hamburger 
stand owners, and motel owners from walling off the public beaches. 
It recognizes that the people from the entire country in our increas 
ingly mobile and leisurely society deserve access to beaches.

However, it does not prevent private landowners from owning land 
abutting the beaches. It merely attempts to compromise the public and 
private interests.

The act creates a Federal-State partnership in preserving the pub 
lic's access to the beaches. The act expressly provides that the beaches 
are subject to the sole control of. the States. It in no way arrests 
the State efforts already underway at acquiring beaches for public 
use. It merely seeks to supplement and encourage those efforts by 
providing Federal funds amounting up to a maximum 75 percent of 
the planning and land acquisition costs.

The Federal law adopts the property law definitions of our more 
progressive Western States, such as Hawaii. Thus, it asures the pub 
lic that the land purchased for public beaches will be sufficient for 
sunning and picnicking, without fear of trespassing on private lands.

If the State law does not so define the ownership to comply' with 
the more progressive law, funds are provided for the purchase of such 
land and/or easements through condemnation.

The act guarantees access to Federal courts without regard to the 
amount in controversy. Furthermore, the. Department of Justice is 
empowered to bring cases arising under the act.

Additionally, the act authorizes Federal assistance to the States to 
encourage them to develop transportation facilities to reach the beaches.

It also providea that Federal research facilities concerning bench 
lands shall be available for use by the States.

Your legislation, Mr. Chairman, would most certainly attack the 
problem in the most reasonable way. I will not include' the written
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testimony, (but only request that it be included as you have indi 
cated.

I will say in closing that the beaches of this country are part of 
our cultural'and national heritage deserving national protection and 
encouragement. This legislation affirms the public's right to the 
coastal beaches, but at the same time, accommodates to private de 
velopment.

As Congressman Gibbons said, I think it is a reasonably conserva 
tive approach to a very real national problem. It establishes financial 
assistance to the States to encourage them to develop their beach lands 
in a way so as fo promote the public's interest and needs, while it 
permjts States to tap the resources of the Federal Government in 
•attaining the goal of public recreation.

So it is one of the best. Federal, State and local partnership 
arrangements that I have, seen in a long time.

Thank you very much.
Mr. ECKHARDT. I thank my distinguished colleague from Florida.
Mr. de la Gar/a?
Mr. DF. LA GARZA. No questions. Mr. Chairman.
Mr. EoKHARnT. T just would like to say that I visited, I think, 

most of the typical areas of your beaches, and I find them wonderful 
places, both on the Atlantic and on the gulf.

However. I do remember I got lost in Sopchoppy one night, and 
that was not an altogether pleasant experience, but we are. most 
thankful to you for bringing very helpful, factual testimony -to this 
committee, and T certainly cn.ioyed the testimony.

Mr. GtrxTKR. T appreciate it, very much, Mr. Chairman.
Mr. ECKIIARDT. Our next witness, also a member from the State of 

Florida and a coauthor of the legislation, Hon. Claude Pepper.

STATEMENT OF HON. CLAUDE' PEPPER, A REPRESENTATIVE. 
IN CONGRESS FROM TEE STATE OF FLORIDA •

Mr. PKITKR. Thank you. Mr. Chairman and members of the sub 
committee. A problem that is becoming acute in coastal States, but- 
which unfortunately has not had the "national exposure it deserves, 
is that of the growing restriction of beach property to public use. 
Even mv home State of Florida, which is experiencing unprecedented 
opoimmic. industrial, population, and almost every other conceivable, 
kind of grawth. is beginning to feel the pinch, despite its second long 
est coastline among the States.

T firmlv lx»Heve that the legislation that is before, us today, legis 
lation which T have had the pleasure to cosponsor, will provide a 
workable solution to the beach access problem.

Mr. Chairman, the National Open Beaches Act is simple and direct 
in what it proposes. It declares a national policv that the beaches 
of this Nation, both public and private, should be left open, which 
means no fences, no barriers, and no "keep-off-the-beach signs." This 
is no crazy new concept dreamed up to infringe, upon a beaohowner's 
property rights. Instead, Mr. Chairman, it is an age-old concept 
that stems from our common law heritage and which says that the
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beaches of the Nation are for the use of all of its citizens regardless 
of ownership.

Several States have already passed laws to assure that the public's 
interest in open beaches is recognized and enforced. As early in 1059 
Texas passed an open beach statute, perhaps the first of its kind in 
the United States, and Oregon enacted similar legislation in 1969.

Hawaii has perhaps the strongest beach access laws. In 1968 the 
Supreme Court of that State ruled that all beaches are the property 
of the State and subject to its jurisdiction; and in 1970, the Hawaii 
Legislature enacted a shoreline setback law which prevents any new 
development within 40 feet of the "upper beaches of the wash of 
the waves."

Mr. Chairman, the point I am trying to make is that the legal 
concept of open beaches is not a new one at all, and it is not one that 
lins not had adequate statutory expression by at least a few of our 
coastal States. In my opinion, there is ample precedent in State 
statutes and court decisions to support the existence of such a public 
right, and I believe the enactment of U.K. 10395 is necessary to 
give Federal statutory support of this concept.

But a Federal policy of open beaches alone is insufficient to solve 
the beach restriction problem. A Federal-State partnership is neces- 
sairy to encourage State governments to take the initiative toward 
enacting beach access legislation and providing the necessary rights- 
of-way across private land to the beaches. H.R. 10395 establishes 
such a relationship and sets up a grant-in-aid program to assist in 
the acquisition of shoreland and casements on private land adjacent 
to shore areas. This Federal assistance, to be available on a 75 to 
•25 percent matching fund basis, will be used to purchase easements 
nnd to acquire right-of-way to assure accessibility across private land to the lx»ach front.

The findings in a recent-University of Michigan sea grant report substantiate the need for land acquisition programs to assure beach 
access. The" report concludes that those States which desire to pro 
vide for more public hewh access "will have to look toward acquisition 
of easements on or the fee simple of appropriate areas through open 
space or outdoor recreation programs." Grants provided under sec 
tions 209 and 210 of this bill will give, the States the necessary fi 
nancial incentive to accomplish these necessary, but costly, tasks.

Undoubtedly there will be times when the public interest in beaches 
and shorelands will come in conflict with private property rights 
guaranteed by the Constitution. Tough judgments will have to be 
made, within the context of due process, concerning the validity of 
certain shoreland titles and the adequacy of compensation for con 
demnation that, bv necessity, will occur.' Therefore, this legislation 
ulso would allow Federal attorneys to bring suit in Federal courts 
to properly adjudicate any disputes that might arise between public "nnd private claims to shorelands, and to uphold the proposition,stated in section 203 that—

N'o person shall create. erect, maintain, or construct any obstruction, har rier, or restraint of any nature which interfere* with the free ami unre stricted risht of the pnhlic. liftllvirtimlly ami collectively, to enter, leave, cross, or use as A common the public beaches.
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In any litigation brought in FecUral court under this act, the 
burden of proof will be placed squarely on those persons who try 
to restrict entry to beach areas. Furthermore, my land acquired under 
Federal condemnation proceedings will clearly revert to State, and 
not Federal, control.

Mr. CMirman, in Florida 80 percent of our population lives in the 
coastal countries, the majority of which reside along the seaboard 
edge. Also we have one of the longest coastlines in the United States, 
over 2,655 miles, second only to .Alaska in length. Yet, over 2,372 
miles of our State shoreline is in private hands, many, many miles 
of which are completely closed for public recreational use. Contrast 
these figures with the meager 300 miles of publicly owned recreation 
beach land, and you begin to have some understanding of the serious 
ness of the beach access problem.

Florida, perhaps more than any other State, depends upon the 
beaches for recreation, not to mention the many millions of tourists 
that come to the State each year to enjoy our pleasant climate. And 
our economy is no less dependent upon the maintenance of free and 
open beaches. I firmly believe that the provisions of this bill are in 
the best interest of Florida. I support it and I urge its speedy enact- •m«vnt.

Mr. ECKHARDT. That was an excellent statement Congressman. The 
Chair would like to thank you on behalf of the sxibcommittee.

Our next Florida member, the Hon. Bill Lehman, will now give 
his statement.

STATEMENT OF HON. WILLIAM LEHMAN, A REPRESENTATIVE 
IN CONGRESS FKOM THE STATE OF FLORIDA

Mr. LKHMAX. I appreciate this opportunity. Mr. Chairman, to offer 
my testimony to your subcommittee on the National Open Beaches 
Act.

As a Congressman from South Florida. I hope that the information 
I present here will serve as a warning of what can result when there 
is no formal policy as to the public's right to the beaches.

Miami, often called the Gold Coast, is the home of many fabulous 
hotels, convention centers and high-rise condominium complexes. 
It is famous in great part due to its sunny climate and beautiful 
beaches. Unfortunately, all of these enormous structures, lined up 
along the bitach, create a giant concrete wall which closes the beaches 
off to the residents of Miami. Similarly, if a family comes to visit 
South Florida, and is unable to cret a reservation at a beach-front 
hotel, it is quite possible they will never oven see our magnificent 
beaches.

Florida has a total of 2,665 miles of shoreline, according to th<» 
Outdoor Recreation Resources Review Commission. 1,078 miles of 
this are beaches, almost five times as much ns has any other Stato." 
161 miles of this shoreline are publicly owned recreation areas, and 
122 miles are publicly owned restricted areas. 2,372 miles along the 
shore of are privately owned by corporations, hotels, and individual 
landowners.
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It seems that the past few years have seen an exodus to the beaches, 
and it is not surprising that swimming has replaced driving for 
pleasure as the number one national priSttimc.

With this new enthusiasm lias come a corresponding reluctance on 
the part of private beach-front ownwrs to allow public access to the 
water. In Florida, while the public has won ownership of that por 
tion of the beach between the high and low water mark, this victory 
is meaningless ".vhcn ;:Xo Trespassing" signs bar access to it.

To get around this problem, IlaHandale. which is a city in my 
district, has been attempting to purchase the Hallandale Beach for 
the use of the public. If allandale Beach is the only beach left between 
North Miami Beach and Fort Lauderdale which has not been bought 
up by condominiums. It is only 1,100 feet long. Its value has been 
estimated at $10,000 per foot. Overall, the property 1ms been ap 
pointed at $10 million. Two and a half years ago, Ilallandale could 
nave purchased the beach for atxnit $7 million.

Now the city is seeking Federal assistance. Yet Florida's share 
of the land ancl water conservation funds is expected to be only $1.2 
million in 1974 and $4.9 million in 1975.

An" excellent article on this problem appeared in the Miami Herald 
several months ago, entitled "Where Have All the Beaches Gone? ", 
which I submit for the record. It gives a good overall view of what 
h*s happened to Florida's beaches in the past few years, and I com 
mend it to your attention.

Mr. EcKHAHtor. The article will appear at this point in the record.
[The article referred to follows:]

[From the MUmt H*r»I4. Apr. 22. 1073]

"\VHEEE HAVE ALL THK BEACHES GoxEf
(By Mike Toner)

Florida's beache*—tnd the ocean itself—are fast disappearing behind & 
curtain of concrete.

From the state'* Panhandle to the Keys, sand dunes are giving way to con 
dominiums and waring stands of sea oats are being replaced with cold 
concrete seawalls.

In the cities, there are already just two ways to reach the surf—down the 
frit vat or of an oceanfront high-rise, or across the blankets of fellow beaeh- 
goers, packed tlbow-to-elbow on whatever small stretch of sand lias been 
salvaged from the last land boom.

In Mlnml Beach. th«.-re are solid miles of shoreline where the shadows of 
tall buildings darken the bea*U by early afternoon, where there isn't nny 
!*ach at all at high tide-, and where the public doesn't care beoau.se they 
can't see any of It anyway.

On Sand Key, near St. Petersburg, one major developer even "protects" 
his beach from the public with a slx-foOt-hlgh barbed wire fence.

That's* in the cities. But even on the most deserted, windswept dunes, the 
privately owned shoreline in Florida is undergoing a transformation that may 
eventually imiwde public use of as much as three-fourths of the state's sun- 
bleached beaches.

An estimated COO miles of private beachfront is at stake— three tiroes the 
amount now held by the public.

The price of private oceanfrout i«. quite simply going up. It is, in the jargon 
of the real estate trade, "going out of sight."

On Florida's Gold Coast, a sandy beach is already the next best thing to 
gold, with prices as high as 10,000 a front foot—$50 million a mile.
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Even on the remote stretche* of the state's Oulf Court, the going price, for

• atrip of Mnd Is $300 • foot and rising rapidly a* more and more people
•tempt to shoulder their way onto the seashore.

The trend may l>e a sjwculntor'* dretim. hut It Is a nightmare for the- 
public agencies trying to snatch up the last open stretche* of beach left.

Two thing* are happening n* tlie prices rise.
The Ssate's limited fund* simply don't stretch M far. The same amount of 

public money buy* less beach.
And the rising prices along the ocennfront that remain* In private hand.* 

are forcing owner* to build the one thing that allow* them to turn a profit— 
high-density, high-rise, high-price development*.

Big development demands big money nnd on both coasts of Florida, nonie 
of the nation's largest cor|>orntlons—U.S. Steel. International Telephone and 
Telegraph, Westingbouse. Gulf Oil. Disney, nnd others—have moved onto 
the beaches with grandiose plnns for their transformation.

ITT. for instance, plnns to build n new town of 750.000 l»etween Daytona 
Bench nnd St. Augmtine. one of the last mulevcioiied imrtions of the stateV 
Atlantic Const.

All levels of government now own less than 200 miles of beachfront in 
Florida—much <>f it inaccessible to the public—and the recreational demands 
of lM>th tourists an residents are eX|*cted to overrun the available l*eacht*s 
by J!)75. There, is an urgency in acquisition efforts.

"In acquiring beachfront, our oiKTatlng precept has always l»een to g»»t in 
and get It while we cnn." explains Ney Landrum. director of the state's Divi 
sion of I'nrk* nnd Recreation.

"It is a limited commodity, and once it Is gone, there simply isn't any 
more."

It is going fust—far faster thitn the state can save it.
In the last three- nnd a half years, the state has only been able to wrest 

approximately 10 mile* of Iteachfront land out of the hands of private Inter 
ests—at a cost of roughly a million dollars a mile. •

The average outlay for all state parks acquisitions has recently Ix-en aver 
aging $7.5 million a year.

This year, the state ho]tes to save one of the last open beaches on the- 
lower Atlantic coast—a mile-long strip of sand on Hollywood Reach. •

The price i* ex|Htted to be $15 million—a sum that may put a major dent 
in the $10 million in bonds that the state will sell this year to purchase 
recreational lands throughout Florida—inland as well as oceanfront.

The state, in fact, now owns only about 60 miles of beaches on its own< 
shoreline. Some of them Are on islands without access to the mainland.

Federal ownership is even greater, but most of the U.S. owned lands are 
either hard to reach—like those bordering the Kennedy Space Center—or 
completely off limit*—like those bordering Kglin and Tyndall Air Force bases.

The new CJulf Islands National Seashore near IVnsacola I* oj»e« to the 
public, but even there—on stretches of private beachfront scattered through 
out the M'nxliore—*|Mftacular seascape* are l»eing rawd by bulldozer*.

"Florida hns no mountains or snow; the Iwaches are one of the few things 
the xtate 1m* of real l>eaut.v. but we seem to be doing our damndext to out 
them off from the public." observes Barry Hichard. Florida's Assistant Attor 
ney general for most of its l*nchfront litigation.

"On both tlie Atlantic nnd the Oulf. i>eo|kle are building like crazy: they 
are flooding the beach areas with condominiums and some of those areas 
art»*jM*t going to he ruined."

As Iteache* go. Florida Is richly endowed. It has a longer coastline than 
any other state except Alaska.

It is the only state with two coast*. Both abound with an almost infinite- 
variety of beaches.

Along the Atlantic, the sweep of sand I* virtually unbroken for 37$ miles 
miles front the Oeorgia liorder to the southern tip of Miami Beach.

From the north, the character of the sand changes subtly from pink coquina 
and shell to the white, hard-prtckwl Hands of Daytona and then fluallv to the 
golden brown (teaches of South Florida.

On the Gulf of Mexico, an Intricate mixture of flnelv ground sand and•helix stretch northward from the 10.000 Islands to St. Petersburg and then- 
gradually disappear* Into the indi*tlnct ahoreline of the Big Bend in the Florida peninsula.
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When the beaches re-emerge on the-islands off Carrabelle. they nre mn<1e up 

of sugar-white quartz sand and backed by rolling dunes up to JiO feet high.
The beaches, washed by clean water and well wanned for most of the year, 

hure attracted million* to Florida—some to visit and some to stay.
Today, SO per cent of the state's noren million residents lire in its coastal 

counties and three out of uvery four new residents are settling us close to tin; 
beaches «s they can afford.

In the twginning, there were no serious conflicts between private and public 
right* to the ItencheM. When a building blocked « Iwaten path down to the 
surf, the people simply found somewhere else to go.

Eventually, however, there, wen; buildings there too.
As early ax the lUSOs. the Florida Supreme Court reft firmed the public's 

right to the portion of the l»each known ax the foreshore—the part uncovered 
at low tide.

The ruling was hailed as a great victory for the jieople. but it ha* left the 
public with two major problems that art* still unresolved:

Even with public ownership of the bench below the high water mark as 
sured, what does the public do at high tide when all of that sand is covered 
and how do they get to it in the Aral place when the shore In-hind it I* sealed 
off?

Those who can afford it, have simply dodged the problem by buying homes, 
or villas, or apartment.1*, or membership in clubs on the ocean.

In one of lial Harbour's newest oceanfront condominiums, the cost of an 
apartment on the ocean Iwgins at $«7.<H>0.

Further up the Atlantic Coast, where price* nre more plehian, a window 
on the ocean can be had for as little as $35,000.

"It's mostly a status .symbol." one condominium marketing director ex- 
plains frankly.

"Some people just have to have an ocean view; they buy it and move in.
"They don't swim in the ocean: the.v don't fish in it; they don't go to the 

beach. After a while, they put heavy drain's across their picture window and 
don't «ren look at it."

Whether .they look at the ocean or not, however, something seems to lure 
people to unspoiled shores. There is even a modest exodus from the highly 
fortified oceunfrout of the Gold Coast.

A hundred miles up the coast, a burgeoning condominium complex- on 
Hiitchliibon Island is drawing an estimated 43 percout of its buyers from the 
Miami area.
' Hutchiuson Island is what Miami Iteach once wns—a thin, harrier island 
on the Atlantic Ocean infested with tuosquitos but blessed with beautiful 
beaches.

It is becoming what Miami Beach is today—at least partially under the 
pressures for unsigned oceunfront created by people fleeing one already 
spoiled.

In the last year and a half, the 20-mile long island has seen the arrival 
of a new Holiday Inn, a new Uamada Inn, and a new Sheraton Inn—all on 
the ocean.

lluddiug new ''Turtle Kwf" condominiums—.soon destined to I* a series of 
eight-story buildings—claim to be for "l*ople, who like to walk for miles on 
unspoiled beaches."

At the north end of the island. Gulf Oil is ut work on a joint development 
project that will eventually put 2000 condominium units on a site fronting 
the ocean for two-thirds of a mile.

And in the middle of the island. Florida Power and Light Co. is putting 
the finishing touches on a white-domed unclear reactor. A second one will 
soon be under construction.

Residents of the area, however, have not .been content to .sit back and 
watch Ilutchinsou Island go the way of Miami lieach.

Under the banner of a group known as "Save Our Heaehes," residents hare 
raised more than 1200.000 which they ho|* to parlay into a total of $800.000 
in matching federal, state, and county funds to buy eight 100-foot wide public 
accem it rips to the beach.

Student* at Martin County High School washed cant, sold flowers and 
worked for weeks at odd jobs to raise $25.000 for the effort. Students else 
where in the county chipped in $11,000 more.
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"They believe in the bench and they believe in keeping it—at l*a»t « small 
part of it—free of development," explain* Martin High Principal Terrence 
Horrigan.

Developers, howcvrr, also !>elieve in what they are doing nnd no far only 
three of the hoiwd-for access strips hare been secured. Public purchase of 
tl/e benchfront is moving slowly, even when the offering price is |1,000 a 
front foot.

But beachfront will never be cheaper. The city of Clenrwatcr on Florida's 
other coast can testify to that.

Four years ago, the city had the chance to buy the last undevoloi»ed bench 
in the St. Petersburg area when the estate of millionaire Ed Wright went, up 
for sale.

The city decided it couldn't afford it. So did Pinella* County. 
But the property—nearly two miles of beach along the northern tip of 

Sand Key—didn't stay on the market for long.
A subsidiary of U.S. Steel purchase^ t'.ie entire .158 acres on the island, 

for a price estimated at between six an-;! seven million dollars. The plans'for 
high-ri*« building* by the Gulf surfaced almost immediately, plans the com- 
pnny called the highest nnd best use of the land.

"If we hadn't bought it nnd built on it. someone else would have," reflects 
U.S. Steel Realty Vice President Rol>ert McNay.

Under intense pressure from a citizens lobby called "Snve Snnd Key" thft 
city changed its course nnd began negotiating with U.S. Steel for a portion 
of the company's beachfront.
' Save Sand Key waged an intense nnd often bitter campaign against tb* 
company.

The group'* president, Clearwater attorney Tom R. Moore even put the 
campaign into music.

His bluegrass-style "Ballad of Snnd Key" even turned up in some of the 
city's record shops, popularizing the cause: 

"Takin* our beach, 
Takin' our pines, 
Carpvtbaggin' men 

With their dollar-sign minds."
Largely in support of the efforts to snve Sand Key, Pinellns County voters 

agreed to impose a one-mill tax on themselves for two years for the purchase 
of recreational lands.

"We pushed and pushed and pushed," Moore racalls. "But all the time we 
were pushing, the price was going up and we were having to lower our 
demands."

Finally, U.S. Steel ngwd to sell Clearwater 1,800 feet of beachfront, 
roughly one-fourth of the company'* Gulf frontage.

The price was $<>.<» million, about what the corporation had paid for the 
entire area four years earlier.

The onslaught of development, however, is" coming even to the sleepy lower 
Gulf Coast, to which many Mlumians still drive the 100 miles for a day 
at an uucrowdcd beach.

Coral Ridge Properties Inc.. a subsidiary of Westinghouse. has announced 
its plans to begin a joint development project on a three-mile stretch of 
Gulf frontage north of Naples.

Company officials insist that the development will not mimic Miami Beach. 
"We think everybody will be surprised with what we finally come up with," 

•ays one executive.
Naples residents are waiting to see. despite the fact that the company's 

only other oceanfront development in Florida is Broward County's Gait Ocean 
Mile, better known there as "the Gait wall."

To the south of Naples, at the Dcltona Corp.'s sprawling Marco Island 
development, there has been a ^compromise over public and private rights to 
the beach. The public has fared better there than in most parts of Florida.

The public will have, courtesy of the developers, a full half mile of beach 
at the northern end of Marco Island.

The residents of the development will have th« remaining portion of what 
the company's brochures describe as "a three-mile, shell-studded, crescent of 
powdery sand and emerald surf, one of Marco Island** most magnificent 
feature* and. turnups the most beautiful beach in the world."
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To reinforce the lines of the compromise, however, n bench In the center 

of private sector now used heavily by the public will l»e closed. The new 
public l»cach will I* isolated from private sands by a barrier cimnl.

Another compromise tit Marco has also given the public two and n half 
miles of scenic loaches in nenrby Klce Island—in return for state approval 
of the company's development plans.

The only way to got to Klce Island 1* by boat
"If we'd only hud fT million in 1W4, w« could have, beat the Mackle. 

brothers to Marro Island," laments parka director Landrum. "We could have 
had the whole thing."

Kven having the whole thing, however, does not always adequately protect 
the public.

The public had n whole mile of beachfront north of Naples earlier this year 
—the heavily used, but undeveloped state park at WiKgins i'ass.

Then construction crew* for a beachfront hotel adjacent to the park bull 
dozed their way through the only access road and at least temporarily left 
the elderly residents of Naples with one way to reach the bench. Walk.

In many areas of the .state, in fact, the routes to the beuch are becoming 
an increasingly difficult obstacle cotir.se.

In Jacksonville Beach, public street ends—once relatively well dispersed 
access points along privately owmsd beachfront proj*rty—are being abandoned 
at the request of the proi>erty owners.

And on the lush shores of I'nlm Beach, there are even no trespassing signs 
on street ends that are still dedicated as public rights of way.

Most have been strategically placed to help preserve the private character 
of the iK'aches in front of the city's finest homes.

And when irnte tomato grower Dill Medlen recently decided to make an 
issue, of the matter by (minting the signs pink, he was arrested by Palm Beach 
police for "defacing public f>ro|HTty."

"I enjoy the Iwach." explains Medlen. "I like to swim in the ocean and fish 
in it. I like to walk along the beach. And sometimes I just like to sit and listen 
to the water wash up on the sand."

''Hut I've lived here all my life and I've seen the places where a iwrson 
can get to the beach become fewer and fewer.

"I thought utnyl* by standing up for my rights. I could get other people to 
do the same. If they don't, they're not wing to have any left."

There are. of course, private rights too.
Hut not all of the state's Iteachfront landlords have yet felt compelled to 

exert their rights to the sands.
One of them, ironically, is Jacksonville millionaire Kd Ball, a long-time 

nemesis of the state's conservationlst.s.
Ball's St. Joe. 1'ujie.r Co. owns more than 20 miles of the state's Gulf coast 

line, about half of it in sandy beaches.
Company officials say there are no plans to build on it.
"We like to see a little o|K>n beach out there somewhere," says one official. 

"Right now, we're just growing trees on it."
Because it is one of the few stretches of coastline for which there are no 

imminent plans, Florida officials are content to see the shoreline stay in Bull's 
bands.

They can't afford "to buy it now anyway but as long as it stays in the hand 
of a single owner, any effort to get it in the future could be greatly simplified.

That is not the case with most of the rest of the state, where hundreds 
of jiersons sometimes own the beachfront in 50 nnd 100-foot lots.

"Without the power of eminent domain, we have to compete on the open 
market—along with private interests—when we want to acquire a piece of 
beachfront." says Landrum.

"If* hard enough when you have to negotiate with large property owners, 
but when you start talking about stretches of beach where there are lots of 
small owners, it's a frightening prosj»ect."

In »pite of the problems, optimist* see the tide of beachfront battle* turn 
ing slowly in favor of the public.

taftt year, for instance, a Florida appellate court ordered the owner of a 
$125,000 observation tower on Daytona Beach to tear the structure down.

3U-U23—74———3
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The conrt ruled that the 178-foot space, needle h«d he*n Improperly built on 
nands that the public hud Required an easement, to through more than 20 
years of "sunbathing, picnicking, frolicking, ami running of dune buggies."

The ftuit had hocn originated by owners of a nearby, conii>cting observation 
tower, later joined by the state of Florida.

In a later ruling, however, the court hastened to add that the ruling should 
apply only to the Day twin caw and should not be applied to other disputes 
over public and private rights to Florida** l»eache».

The matter is still being reviewed by the Florida Supreme Court.
Under existing law, the sts'tc als«o has the jmver to iinpo.se setbacks on 

coastal construction, but the /•.stablinhment of a setback lino him proved to be 
painstakingly slow and it does nothing to guarantee public access to the 
beaches.

"Ideally, the easiest solution to the crisis along Florida's benches would be 
government purchase of all the undeveloped Gulf and oceanfront land that 
is now in private hands," says Hrad Raflle. the founder of a fledgling state 
wide coalition of beach preservationists called "Coastal Concern."

"Unfortunately, the cost would bankrupt the state."
Theoretically, since, the front foot cost of Florida's 7S2 miles of sandy 

beaches ranges from $T><X) to £10.000, the total cost could lie anywhere between 
$'2 billion and $40 billion.

In reality, however, thft beaches have, no meaningful price tag.
They are a priceless natural resource, both for the state's residents and for 

its visitors.
Hut with the acceleration of the development of its privately owned 

beaches, the cost of "business as usual" could be Incalculable too.
Florida could be the first state to preside over the destruction of two coasts.
Mr. LKIIMAX. I would urge, the members of this subcommittee, to 

carefully consider what has happened in my State, and I hope that 
the necessary steps will be taken in the very near future to insure 
public access to our shores.

Mr. KcKiiAitim The subcommittee thanks you for your fine state 
ment Mr. Lehman.

I note the charming gcntlelady from Hawaii would like to give us 
here testimony at this time.

STATEMENT OF HON. PATSY T. MINK, A REPRESENTATIVE IN 
CONGRESS FROM THE STATE OF HAWAII

Mrs. MINK. I appreciate this opportunity to comment on legisla 
tion to establish a national policy with respect to the Nation's beach 
resources.

Although my State of Hawaii is small geographically, compared 
with most other States, our 750 miles of shoreline are exceeded onlv 
by California's 840, Florida's 1.850. and Alaska's 5,500. Historically, 
the loaches have been an important aspect of Hawaiian life, with 
the life-style based on close proximity to the shore from almost any 
point of land within the State.

In Hawaii, all beaches are owned by the State. The Hawaii 
Supreme Court in the 1908 decision of Application of Atftford. held 
that the location of the. boundary between private upland property 
and p\iblic-owned beach was. "the upper reaches of the wash of 
waves, usually evidenced by the edge of vegetation or by the line of 
tiebris * * *" This ruling provides far more l>each area to the public 
than is the legal rule, in a number of other jurisdictions where the
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mean high water mark is accepted as the, lx>undary. It is also com 
patible with the definition used in II.R. 10.104. of which I am a co- 
sponsor of, "that area which lies seaward from the line of ve/'ctation 
to the sea." The use of n vegetation lino standard in Hawaii added 
20 to 30 feet of dry sand to the public domain in the Anhford rase.

Although the A*hford decision in Hawaii may guarantee public 
ownership of all of Hawaii's beaches, the problem of assuring public 
access to thcsu beaches has not been resolved. The. Hawaii Legis 
lature has expressly rccognixed that bench access is to be preserved, 
and has delegated control over Stale-owned public lands to the 
department of land and natural resources. The department is re 
quired to lay out. establish, and reserve public access to the b?ach 
in any shoreline property sold, leased, developed, or otherwise 
disposed of by the State.

Despite legal ownership, actual public use of benches in Hawaii 
has often been frustrated by lack of convenient access. The statutes 
requiring rights-of-way to the sea prior to disposition of any public 
lands apply only to future developments. Governmental e.fforts to 
secure access through areas from which the public has already been 
excluded must involve cither condemnation of existing property 
rights and compensation to private owners or court action. Any 
program involving condemnation of rights-of-way would result in 
extending eminent domain proceedings, and large public expenditures 
in purchasing the land. This has prevented sufficient progress in 
opening nil of Hawaii's beaches to the public whirh OAVIIS them.

Under JT.K. 10.'J04. Congress would establish a national policy 
that the beaches of the United States, "are impressed with a national 
interest and that the public shall have free and unrestricted right to 
use them as a common * * *" The bill would prohibit the construction 
of, "any obstruction, barrier, or restraint of any nature which inter 
feres with the free and unrestricted right of the public, individually 
and collectively, to enter, leave, cross, or use as a common the public 
beaches."

To secure this goal, the Secretary of the Interior would be au 
thorized to make grants to States for up to 75 percent of the cost, of. 
"planning, acquisition, or development of projects designed to secure 
the right of the public to beaches where adequate State laws are 
established * * * to protect the public's riglit in the beaches."

Tn addition, the Secretary of Transportation is authori/od to pro 
vide financial assistance to any State and to its political subdivisions 
for the development and maintenance of transportation facilities 
necessary in connection with the use of public beaches, such as high 
ways and roads to the shoreline area, parking lots, and park areas.

ff enacted, this legislation would help fill the gap between promise 
and performance in providing full public access to beaches in 
Hawaii and other States. T feel that the legislation is in the public 
interest and urge its approval.

Mr. EcKir.\ni)T. That was a very provocative and enlightening 
statement. The subcommittee appreciates your time.

Our next witness is one of the m^st capable and knowledgeable- 
memlwrs on this committee, the gentleman from Ohio, Hon." Tom 
Asliley.
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STATEMENT OF HON. THOMAS L. ASHLEY, A BEPRESEHTATIYE 
IH CONGRESS FEOM THE STATE OF OHIO

Mr. ASIILKT. T appreciate very much this opportunity to testify 
in support of H.R. 10394. legislation to establish a national policy 
for open beaches, which I am proud to have cosponsored with our 
distinguished colleague from Texas and fellow member of this 
committee. Hon. Bob Eckhardt.

The problem of restricted access to beaches affects all Americans 
who value the. recreational amenities that the sea provides. There is 
something infinitely relaxing and invigorating in spending a week, 
or even an afternoon, at the beach that most of us find hard to 
dcscril)e, but nevertheless have experienced at one time or another. 
We look to the shore as a temporary refuge from the confines of 
our city environvmcnt. and no matter how crowded the beach may 
be, ic always seems somehow more quiet and relaxing than whera 
we work and live.

This happy existence is even more rewarding when viewed in its 
environmental impact on coastal areas. As compared to most other 
uses man makes of coastal resources, tourism and recreation are low, 
and relatively harmless, consumers of natural resources. With the 
exception of the consumption of prime beach lands by structures 
and facilities for recreation, generally the resources upon which 
tourism and recreation depend are left moderately unimpaired, 
though used. Whenever a visitor views the panorama of the ocean, 
whenever he uses a boat, whenever he photographs a scene, or when 
ever he runs along the beach, he leaves the beach virtually as he 
found it. As one writer put it—

The product of tourism and recreation Is the individual experience. As 
wich. it is composed not so much of material poods as of psychological Impnct. 
Therefore, what one experienced today may be replicated day after day by 
thousands more with virtually no delay in the resource.

In recent years access to some areas of the coastline has been 
restricted by private propertyowners, thereby diminishing the 
amount of beachland available to the general public.

Many of those who fence off the beach are individual owners seek 
ing to protect their privacy: most however are beach resort, "coun 
try club" developments which cater to the affluent and depend unon 
sparsely populated unacressible beaches as their main attraction. 
All of this has been further complicated by a dramatic increase in 
the population of coastal States in recent years. This, of course, 
has had a direct impact, upon increased recreational use of beaches 
and the proliferation of accompanying residential and commercial 
development.

About one-third of the entire tidal shoreline of the United States 
is classified as "recreational shoreline", which has been defined ac 
cording to the accessibility and the usefulness of the shore for recre 
ational pursuits. The Outdoor Recreation Resources Review Coin- 
mission reported in a recent study that there are 17.853 miles of 
recreational shoreline in the continental United States of which 
3,915 miles is listed as beach, 8,121 as bluff, and 5,817 as marshland.
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When we look at a breakdown recreational shoreline ownership, 
we find that 1,294 miles of it are publicly owned, 524 miles of which 
is restricted for military and other uses, while 16,550 miles are in, 
private ownership.

According to the OERRC study, the most restricted beach areas; 
are, ironically, in the more populated Northeast section of the coun 
try. Of the 5,912 recreational shoreline miles in this area—which 
includes the Great Lakes portion of Now York—5,654 is under pri 
vate, or restricted public ownership, which means that 97 percent of 
of the shore is inaccessible to the general public. Although the beach 
access problem is not as critical in other sections of the country as^it 
is in the Northeast, statistics show that a large portion of the Na 
tion's beaches are indeed reserved for the use of the privileged few 
who either own or have an interest in them. The public has no choice 
but to crowd into the few public areas that remain.

Unlike traditional land use conflicts, the problem of restricted 
beach access is not characterized by conflicting uses. Generally, when 
a privately owned beacli is fenced off, the owner intends to use the 
beach for recreational purpose, just as those who would seek to have 
the beach opened up would use it. This is not to say. of course, that 
the use of land back from the beach would not be in conflict, since 
some might prefer that it belt left in its natural state rather than 
be used as a site for whatever residential, commercial or industrial 
enterprise the owner might have in mind. But as far as the beach 
itself is concerned, the question to be answered is whether, by virtue 
of his ownership of the land, the owner should be able to deny others 
the use of the beach for recreational purposes. It is this problem that 
the National Open Beaches Act seeks to settle.

Mr. Chairman, in my opinion the most important provision in 
JT.R. 10394 is the one which would establish a public right to the 
free and open use of coastal beaches. This prov'- 'nn, found in sec 
tion 202 of the bill, provides that—

Congress declare* and affirm.* that the benches of the United States are Impressed with n national interest and that the public shall have free and unrestricted ripht to use them as a common to the full extent that such public rteht may be extended consistent with such property riphts of littoral landowners as may be. protected absolutely by the Constitution.
^This would reaffirm once and for all the age-old concept that tho 

Nation's teaches are for the recreational enjoyment of all of tho 
citizens of the country and that it is the responsibility of the Federal 
Government to protect the right of the public to enter and use these areas.

The bill would take several steps to assure that a national open 
beaches policy is effectively implemented. First it would establish 
a grant-in-aid program \mder section 209 to pay for up to 75 
percent of the cost of any planning, acquisition or development 
projects that might be undertaken by the State for the purpose of 
securing the right of the public to beaches. No State would be eligible 
for a grant until it has first passed adequate laws to protect public rights to coastal beaches.

Additional financial assistance would be available to coastal 
States under section 210 of the bill for developing and maintaining
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necessary transportation facilities to facilitate the use of public 
benches. Again State eligibility for funds under this section are 
predicated upon the State having enacted a State open beach law.

Another important substantive feature in the bill would make it 
unlawful for any person to erect a barrier near a beach to prevent 
the public from using it. The Attorney General is given the authority 
to bring suit against any landowner who might attempt to restrict 
access to public beaches, and a citizen or group of citizens would be 
allowed to file in any Federal district court in order to obtain an 
injunction, or other suitable relief, against a propert.yowner who 
refuses to remove his beach barrier. A showing by the prosecutor 
that the land in question is indeed a beach and is being restricted 
would be sufficient evidence to base a determination that the public 
right to free access to beach areas has been violated.

1T.K. 10304 is rather explicit in its definition of what is to be 
regarded as a beach for the purposes of this act. The national policy 
would coyer nil benches that arc "affected by wave notion from the. 
opo.n soa". which would include nil land seaward from the line of 
vegetation. Tn those cases where there is no "line of vegetation" a 
l>cach will include all land "formed by wave action" not to exceed 
200 feet inland.

Mr. Chairman, more, people and more leisure time make it im 
perative that oui- citizens be accorded the right to free access to the 
benches. At a time whon noise, crowds, dirt, crime, heat, traffic, and 
smog make life unpleasant for so many people, the availabilitv of nn 
escape to nature to seek relaxation and renewal of creative energies 
take on a new dimension. Recreation in natural surroundings can 
no longer be considered a luxury reserved for those who can best 
afford it; it is a social necessity. That is why this legislation is so 
Important, and that is why I have co-sponsored it and I now urge 
its adoption.

Wo. in Congress, should no longer ignore the basic issue raised by 
•this legislation. Although the principle of public right to beaches 
"is often thrown up to us as a concrete maxim emanating from com 
mon law doctrines, we must realize that private property rights have 
always had to give away to the reasonable demands of socictv. How 
ever, the enactment of H.R. 10304 provides an opportunity for Con 
gress to clarify the law by going on record as affirming a public 
right to coastal benches. Tn addition, it would establish the necessary 
financial assistance and institutions whereby such a policy can be 
effectively realized.

It is my hope that this legislaiton will be carefully—yet spepdilv— 
considered, perfected, and sent to the floor for final passage before 
we sec the adjournment sine die of the 03d Congress.

Thank you.
Mr. ECKHARDT. An excellent statement, Tom. We certainly want 

to thank you for your statement.
Mr. Asm.KY. It was my pleasure Mr. Chairman.
Mr. ECKUAIWT. Our next witness will be Hon. Douglas Wheeler. 

Deputy Assistant Secretary for Fish. Wildlife, and Parks, Interior 
Department.
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STATEMENT OF HON. DOUGLAS P, WHEELER, DEPUTY ASSISTANT 
SECRETARY, FISH, WILDLIFE, AJTD PARKS, DEPARTMENT OF 
THE INTERIOR, ACCOMPANIED BY ROBERT WEAVER, OFFICE 
OF LAND AND WATER USE PLANNING, AND RONALD LAMBERT- 
SON, OFFICE OF THE SOLICITOR
Mr. WJIEELEK. Good morning, Mr. Chairman, members of the 

subcommittee.
I have a brief written statement that I would like to rend for 

the record, and then we would attempt to respond to your questions 
as you think appropriate, if thnt pleases the Chair.

Mr. ECKIURDT. Thnt would be very appropriate.
Mr. WIIKKT.F.U. I would add thnt I have with me. Mr. Chairman, 

Mr. Robert Weaver, who is from our Office of Land and Water Use 
Planning;, and Mr. Ronald Lambcrtson, who is with the Office of 
the Solicitor of the Department of the Interior.

•ft * * * i * * i j» * i *

on
the
national policy with respect to the Nation's bench resources."

Mr. Chairman, as you know, the Department of the Interior is 
committee to the protection and preservation of the Nation's beaches 
for the enjoyment of the American people.
^As a consequence of its responsibility for the conservation of the 

Naiton's natural resources, the Department has acquired and now 
manages for public enjoyment bench and seashore areas of special 
significance on all coasts of the United States.

I might add, Mr. Chairman, we have a map here which depicts the 
holdings of the National Park Service in red in coastal arens, and 
those of the Bureau of Sport Fisheries and Wildlife in blue.

These include beaches designated as National Seashores at Cape 
Cod. Mass.; Fire Island, N.Y.; Assnteague Island. Md.-Va.; Cape 
Hattcras and Cape Lookout, N.C.; Padre Island, Tex.; and Point 
Reyes, Calif.

Also administered by the National Park Service, of this Depart 
ment are lakeshores at Indiana Dunes on Lake Michigan and Pic 
tured Rocks on Lake Superior in Michigan, and national recreation 
areasjon New York H»rlx>r and the Atlantic Ocean in New York 
and New Jersey, and on San Francisco Bay and the Pacific Ocean 
in California.

Sea beaches are also an integral part, of several national wildlife 
refuges administered by the Department through its Bureau of 
Sport Fisheries and Wildlife.

Furthermore, we recognize that no comprehensive program for 
the protection of our Nation's beaches and the assurance of their 
availability for recreational and other uses will succeed without 
close cooperation between coastal States and the Federal Government.

On their own, and in this spirit of cooperation, coastal States and 
political subdivisions thereof have made use of available resources, 
including the Land and Water Conservation Fund, to acquire beach
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areas susceptible to recreational and other uses by great numbers of 
their citizens.

While our own programs demonstrate concern for the preserva 
tion of reasonable public access to the Nation's beaches, we do not 
agree with some of the assumptions on which H.R. 10394 is based, 
and believe that its enactment \vill complicate the problems that 
surround use, ownership and management of that land mass which 
lies "seaward from the line of vegetation to the sea."

Uses and management goals other than unrestricted public access 
should include the preservation of forfhetic and ecological values of 
fragile beaches and wetlands, protection of wildlife and plant 
habitat, primarily in estuary areas, continued food production for 
aquatic life, and sedimentation and storm control.

H.R. 10304 is intended to provide the public with free and un 
restricted access to and use of the. Nation's beaches along the At 
lantic. Pacific and Arctic Oceans, the Gulf of Mexico, the Caribbean 
and Bering Seas, and the Great Lakes.

This objective would be accomplished by actions brought the 
Attorney General of the United States or a U.S. district attorney 
in Federal district courts to establish that the public has a precrip- 
tive right to the use of the beaches as a common.

In cases where such rights could be established, the bill authorizes 
the condemnation of such casements as may reasonably be necessary 
to accomplish free access and would authorize Federal financial 
assistance, up to 75 percent of the acquisition cost.

In addition, the bill would authorize financial assistance to State 
and local governments for the development and maintenance of 
transportation facilities, including access highways and parking 
areas, necessary for use of public beaches.

Section 202 of H.R. 10304 would have Congress declare, that the 
beaches of the United States are. impressed with a national interest, 
and that such interest implies a public right to free, access. To tho 
extent that we are all concerned with the preservation of any area 
to which can be ascribed certain environmental or social values, it 
is appropriate to affirm the existence of a national interest.

But we question whether it is possible or even desirable to state 
that this interest is best served in all cases by the development of 
means to assure free and unrestricted public access.

It is the concomitant of so broad a declaration that every beach 
in the United States is susceptible, of unlimited public use, as section 
202 asserts, and that each is best suited to such use.

We cannot agree with this assumption.
Section 206(a)(3) of the bill itself contains partial recognition, 

at least, of the fact that a national interest in the preservation of 
wildlife, for instance, may not be compatible with an unrestricted 
right of public access. Nor is it at all clear that the population would 
value access to every beach knowing that some are better suited to 
recreational use than others.

Although section 207 provides that the Secretarv shall determine, 
•which actions will be brought to protect the public right, and thus 
to make more accessible a given beach, it does not suggest any 
criteria by which he would be guided.
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Although it is seen as "desirable that the States and the Federal 
Government act in a joint partnership," the role of the States is not 
well defined.

As casement or other interest obtained in the Federal courts oy 
means of an action initiated by the Secretary would accrue to the 
State.

If condemnation proceedings are required, the State would be 
compelled to make a contribution, without necessarily having sip- 
proved the Secretary's course of action.

No mechanism is provided, other than the suggestion of a partner 
ship, for the resolution of differences which could arise if the Secre 
tary saw a national interest in the acquisition of certain interests 
that was not as readily apparent to State Authorities, who would be 
asked to contribute to the costs of their acquisition.

Mr. Chairman, we are also concerned about the assumption that 
States will be able to exercise their nowly acquired ownership, con 
trol, and authority in a way that is compatible with the national 
interest impressed by this act upon the beaches.

Notwithstanding its substantial contribution toward the cost of 
acquisition, the Federal Government would be specifically precluded 
by section 20G(a)(2) from taking any action that would "impair, 
interfere or prevent the States * * * (from exercising) control of 
the public beaches in behalf of the public for the protection of the 
common tisagc or incidental to the enjoyment thereof * * *"

A State, once having acquired control, would be free to manage 
the public beaches as it saw fit, so long as its management was con 
ducive to "protection of the common usage" or was "incidental to 
the enjoyment" of the beaches.

To protect the "common usage" is not necessarily to protect the 
environmental values whose, loss may l>e threatened by that very 
usage. Tt is not difficult to conceive of a situation where, public 
access having l>een assured, a State would find itself without the 
capability to management effectively a more intensive use.

We believe that the appropriate objective for manacemont of our 
beaches is to provide a mechanism for balancing the often com 
peting interests of public access for recreation and the preservation 
of important environmental values. This can Ixs accomplished pur 
suant to a policy established by the Congress and this committee, 
provided in the Coastal Zone Management Act of 1072.

Through effective management and efficacious use of thoir author 
ity to regulate land uso. we are hopeful that the States will be able 
to protect against further encroachment and to meet the need for 
preservation of our Nation's loaches.

As you have, indicated. Mr. Chairman, many of the States have 
nlroadv taken very strong positive action in that direction.

To that end. the Coastal Zone Management Act addresses a na 
tional interest in effective management bv the States of our entire 
coastal zone. Tt recognizes the existence of competing uses, provides 
a means for their accommodation, and a mechanism for partnership 
bctweon coastal States and the Federal Government.

As Prudent. Nixon stated in his message on "Natural "Resources 
and the Environment," transmitted to the Congress on February 15,
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1073. "Land use policy is a basic responsibility of State and local 
governments. They are closer to the problems and closer to the 
people."

The Coastal Zone Management Act seeks to assure proper manage 
ment by the Scales of their estuarinc and coastal resources, through 
development and implementation of a program in which the FpclenO
Government concurs.

As you know, the administration has requested funding for the 
State assistance provisions of the Coastal Zone Management Act. 
The funds appropriated by the Congress pursuant to this request 
will be used for the development and administration of State com 
prehensive coastal zone management programs.

We believe that this is a feasible approach, more likely to be 
successful in a shorter period of time than the costly process of 
litigation and compensation proposed in IT.R. 10394.

Thank you. Mr. Chairman. That concludes my prepared statement.
Mr. KCKIIARDT. Mr. Secretary, I have a few questions of your 

statement.
First, you state, that the. bill might complicate control by the 

Interior Department of beaches which are presently national sea 
shore areas or otherwise public beaches under Federal control?

Mr. WHEKLEK. No. I do not mean to suggest that the bill would 
affect our authority to manage beaches p.oV under Federal control.

My suggestion concerning complication has to do with the diver 
sity of interests, as .your own writing on this subject demonstrates. 
from State to State and the difficulties we see in imposing a uniform 
Federal standard for this prescriptive right where land ownership 
patterns in the States vary so greatly.

Tf I recall correct ].». tl.cio are diiTcrences. even in the court hold 
ings in Oregon and Texns. the two States where there have been 
the most aggressive legislative enactments on this subject.

Mr. EcKiiAinrr. Well, the section that you refer to. section 202, 
must be read in terms of the qualification on line 10, that such 
policy shall be extended consistent with such property rights of 
littoral land owners as may be protected absolutely by the Constitu 
tion.

Now, .would that not also Ixi conditioned — would that not also 
protect, say. State operators of beaches, parks, or citv operators of 
a beach find parks just as it would the operator of private indi 
viduals. in your opinion?

Mr. WIIF.F.I.KII, Yes, it would, but I think we are talking about 
two separate issues.

My remarks are intended to express our concern that this is nn 
nrea'in which it would bo very difficult to achieve uniform applica 
tion of a uniform prescriptive right, which the courts have held 
does not exist even from Stnte to State. And T am doubtful that. 
the Federal Government, by the enactment of legislation such as 
thi«. could establish a uniform prescriptive right.

The legal theories vary from State to State.
Mr. ECKTTAITOT. Let us set that aside n moment. It seems to me 

that is a different question.
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Mr. "\YjiKF.i.r.R. Yes. it is indeed, but that is my point.
Mr. KcKmroyr. What you brought up. really, it seems to me was 

n fear that fragile ecological conditions on certain beaches would be 
overridden by 'legislation which talks about free and unrestricted 
right of the public. J want- to make it quite clear, and I think the 
bill makes it clear, number one. that if the Federal Government 
owns the Injach and operates it as a seashore or as n park, the con 
trols which now exist respecting that park or seashore would not 
be interfered with by this bill.

Mr. Wm:i:i.Kn. I acknowledge that. yes. sir.
Mr. KnuiAimr. You acknowledge that?
Mr. WIIKKI.KR. Yes. sir.
Mr. KcKiiAfttir. Also if the State owns the beach, it is the littoral 

owner, and to the extent that it mav, under existing law. control 
and regulate and limit the use of the public, this bill. I assume, 
would not restrict the States' rights to do so, at least that would Ixj 
my thought about it.

Mr. WHKKI.KR. I would assume that to be the. intent of this pro 
vision relative to constitutional rights of property. "What we are 
concerned about are those beaches, even in private ownership, which 
may have wildlife or other ecological values which would, under 
the provisions of this act, notwithstanding littonil ownership, be 
open—made accessible to the public on an unrestricted basis.

We have learned in our administration of the national seashores, 
for instance, that it is necessary, even at some of our most attractive 
benches, to limit public access Ix'canse the very presence of a lot of 
people would do serious damage to the resources we are trying to 
protect.

So what is needed is not a declaration, T would thin!;, of an un 
restricted public access to all benches save the ownership rights 
which, in some ways, would l>e diminished by access, but a declara 
tion that, in fact, there are values—competing values—to )>e re 
solved. Tt is our point of view, and T think it has Ixsen expressed 
by the Congress on ar least two previous occasions, that the mecha 
nism for this kind of resolution is provided by land use legislation 
and bv coastal zone legislation where States have the initiative in 
planning land use.

This is a land use issue as we see ii. and not one to which the 
Federal Government can nddrcss itself better than can the Status 
or local governments.

Mr. ErKiiAwm T must respect fully disagree with you that this 
bill is primarily a land use legislation in the same sense, for in 
stance, that the Federal Land Use Planning Legislation is land 
use legislation.

. Actually, this bill goes more to the question of ascertaining public 
rights as opposed to private rights, u«d it goes to the question of 
establishing fixed poliev with respect to every beach.

Do you not agree with thnt?
Mr. WIIKKI.KK. T would agree that then* is an attempt made to 

delineate the public right, and I think that is an attempt that 
certainly we would support.
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It certainly is the policy of the Federal C "ernment to acquire 
lands for this purpose. T wish that in the past There had been a way 
less costly that outright acquisition to insure that right, but so far 
we have not discovered it. The clause that you referred to earlier 
in your bill, recognizing private rights, seems to recognize that wo, 
are talking here, not about a mere declaration, but about a fairly 
costly process of litigation. And flint gives us cause for concern 
when there are alternatives. The. alternatives, as T rend the literature 
on this subject, are cither subdivision control of the kind that can 
lx» applied by the State and local governments, <>r State legal actions 
of the kind that arc encouraged by regulatory legislation, such as 
has been enacted by your State. Oregon and California.

Mr. KcKiiAiurr. Well, of course, in my State in 1050, the case of 
Tern* v. Luttc* determined that the State's ownership of this beach 
land extended only bark to the point of mean or higher high tide.

That differs only from what is generally the common law ruin 
in that the. reference is to higher high tide, which more or less 
follows the Spanish law, and I think the. same would In*, true of 
Florida and other States whose original public domain was under 
Spanish law, the same sort of decision has been made in Florida.

The question of public access rights arase. and the. pressure l>egan 
to form in direction of open benches legislation, Iwcause the littoral 
owner felt that by virtue of the Luttes decision, he owned the Innd 
down to high tide, so to spenk.

Real estnte develoj>ers could sell land in West Galveston Island 
down to that point..And what they actually did was put possession 
into the son so that a person could not drive along the beach, or use 
it as freely.

The question then was is it necessarily so that fee title includes a 
riglu1 to plncc restriction on public use.

Can it Ixj said absolutely that tacausc a mnn owns a beach so as 
to drill an oil well that he also has the right to exclude the public 
from the practice long exercised by the public of using the beach 
for ordinary recreational purposes and access to the sea?

And it was in answer .to the Lvtte* case that brought the Texas 
legislation into being. The Texas legislation is verv similar to 
this——

Mr. WW:KU:R. T have read it. sir.
Mr. KCKHARDT [continuing]. To the Federal bill.
The Texas legislation was then litigated in Sway Corp. v. 

Attorney General but without really reaching the finest ion of tlm 
presumptions of the prima facie showing of public prescriptive 
right or of prima facie showing of the sovereign never granting in 
the title right to exclude, public from traditional uses of the bench.

The case never really reached those presumptions, never answered 
the ouestion of whether or not these presumntions would Ix; constitu 
tional or could be npplicnble. The Court, did not rely on the pre 
sumptions because it found that matter of fact, an implied dcdica- 
cntinn existed on the Gnlveston Bench.

And the case, also snid that the bench then was acquired bv pre- 
scrintive right, but the implied dedication theory is probably the 
leading theory in that case.
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After that. Oregon passed a bill almost identical to that of the 

State of Texas.
It litigated its beach question, and the courts wont- much further 

than the Texas court on a doctrine of ancient right and custom, 
customary usage.

Then Oregon repealed its earlier statute and simply put into 
statutory form the case law established in the Oregon case.

In the meantime, California had proceeded with two cases, al 
though they spoke in terms of implied dedication. In all of the 
cases the movement was toward recognizing a distinct quality of 
the beach related to customary public use and related to long usage 
of the beach by the public.

Now, that is about all that this bill purports to address, and I 
cannot see, for the life of me. how this Federal land planning legis 
lation deals with this subject, or is. in any way, in conflict.

For instance, under the Senate bill which I have, which is S. 208, 
thev»j are no provisions which would require the States to develop 
comprehensive land use planning programs with resect to beaches 
that I know of. thus n State can choose not to participate in the 
Federal program.

There is no action which the Federal Government can take inde 
pendently to insure public access to the beaches.

The Senate bill contains only the following general provision 
which woul.d !>e applicable to beaches: One, to receive Federal funds 
for land use planning, the State must develop an adequate statewide 
land use process which includes projections of the nature, quantity 
and compatibility-of land needed, and suitable for recreational parks 
and open space. That certainly does not move in any direction other 
than to perhaps encourage land use, planning by the States.

Two, the State must establish a program to regulate land sales in 
development projects which will assure that open space process in 
valuable, potential public recreation is taken into consideration, and 
such open space may include beaches, shorcland and wild area.

It is entirely permissible.
And, three, any method of implementation of the State plans 

must include the authority of the State to prohibit the use of land 
areas which have been designed as areas of critical environmental 
concern.

Xow, I do not sec that there is any conflict, between this act and 
the Federal land use planning legislation, nor do I see the Federal 
land use planning legislation reaches anywhere near the problem 
that this bill reaches.

Mr. WHKBI.KU. I mentioned the land use planning legislation be 
cause it happens to be before the House—and has passed the Senate.

However, the Coastal Zone Management Act does address more 
specifically the area of coastal and estuary resources, including the 
touches. And in that act, the findings concerning beaches are very 
similar to those which you propose.

I do not think there is any quarrel about the national interest 
in the preservation of beaches and other similar ecological entities.

The question, it seems to me. is whether management decisions 
should be made by means of Federal legislation of the kind vou
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hove proposed here, or of the kind represented by the Coastal Zone 
Management Act, requiring a cooi>erativc venture between the Fed 
eral Government, the States and the local governments. •

We feel very strongly that the actions taken by your State and 
others demonstrate, that the States are perfectly well equipped to 
handle these situations within the framework of their own peculiar 
statutory and traditional legal history. An overlay of some, broad 
Federal principle would complicate this matter considerably. There 
is not a prescriptive right that is recognized in the same fashion 
from State to State, that is recognized, let us say. in Oregon or 
California or Texas.

There may bo other approaches in other States, including sound 
land use planning, which, under the Coastal Zone Management Act. 
contemplates protection of areas that are doomed to be of environ 
mental concern, while allowing public access.

There are ways in which State and local governments can accom 
modate this need, and the point of the Coastal Zone Management 
Act was to encourage them to do that by prvoiding financial assist 
ance.

Mr. EcKHAitnr. But you must recognize that in the past resting 
altogether on State action, beach availabilitv has dwindled, has it
J10t?

Mr. WIIEELKR. Yes. it has. And that has been the rationale. T 
assume, for the Federal acquisition program over the years, dating 
back to the first national seashores and national parks. There is a 
Federal role here—-I would not want that misunderstood, but the 
Federal role pertains to areas that aro of national significance, 
those that the Congress has determined belong to nil the people 
nnd should be available to all the people, for which Federal tax 
dollars are spent.

That is why we have just recently established national recreational 
areas at the two most populous centers of our country. Xow York 
and California.

Tho.re are places where State and local governments, for reasons 
of conflicting jurisdiction, or for lack of money, do not cope with 
such problems as well as the Federal Government, but T think your 
State. Oregon. California, and the others are all moving in the direc 
tion that this bill adopts and have demonstrated tliat the States 
can cope with this problem.

Where planning is the issue, wo feel strongly tho Coastal Zone 
Management Act addresses the problem.

Mr." ECKHAIWT. Let me state to you what T think this bill dws. 
and if you disagree with that. T would like your comments and :»lso 
I would like to have you respond as to wliothor or not this seems 
to be a practical approach.

As T see this bill, all it does is say to the States—
We hoj»e you more in the direction of protecting your lynches. If you do so 
to the fullest extent available in law. you will I* entitled to a preferential 
treatment with r*8j»eet to Federal jrrant, 75-25 matching.

But the bill does not contain any compulsion on either of the 
States or the Federal Government to buv anv land.
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It simply gives an option, after determining that the beach may 
not be obtained as a matter of right for the public under the stand 
ards set out in this law, to proceed in the same proceeding to con 
demnation .but I must respectfully disagree with your construction 
that this compels a State to purchase land with which the Federal 
Government, elects to condemn because in section 206(b), on page 7, 
beginning on line 11, it says:

In order tliat »uch interest b« recovered through condemnation, the State 
must purtlcipnte in acquiring such interest by providing matching funds (if 
not less tlmn 2.1 i»ercentum of the vulue of the land condemned.

Now, if the State docs not want to do this, then the interest cannot 
be recovered by the condemnation.

You simply 'walk out of the suit and say the littoral owner title 
has been established.

Now. that is the way I read the bill, but if you find that it should 
read differently. I would recommend that, or urge that you recom 
mend some amendment to take care of that.

Mr. WIIKEI.KR. We may not be add?TSsing the same point, al 
though the one you raised is a matter of concern.

I am not concerned that in some way this bill would interfere 
with the Federal Government's authority to acquire, by condemna 
tion, and clearly we are going to have to continue to acquire by 
condemnation where that is the only means to acquire beach front 
property.

As I mentioned during the course of my statement, we wish very 
strongly that there were some less expensive ways to acquire public 
access to ocean front property on the coast of the T'nited States. 
We have not so far discovered that method.

More power to the States if they can make effective, use both of 
the prescriptive right and right to access, but on the question of 
compulsion, it seems to me that the determination concerning actions 
brought to assure access lies solely within the prerogative of the 
Secretary of the Interior.

Once having commenced that action cognizable in the District 
Court, he is required to pay, presumably, 75 percent.

Mr. ECKIIARDT. That is the way you understand the bill. Tt is 
not the way the bill is intended, and the bill would certainly be 
amended to take care of that.

As I read the bill, and as I conceived it. the bill simply says, 
No. 1. that States are encouraged to act as. for instance, Texas and 
Oregon have acted in order to protect their beaches, if they do, 
their laws will be enforced and they may be enforced, not onlv bv 
their Attorney General, but by the Justice Department of* the 
United States; that both the States and the Federal Government 
will move as far as they can to protect the public right within con 
stitutional restraints and. of course, in accordance with the varying 
land law of the various States—imposed upon that a general ques 
tion of Federal policy.

Now. it does not say that condemnation must follow a suit which 
is, in effect, an action of trespass, to try title.

The State enters into that suit with' the aid of the Federal Gov 
ernment, or the Federal Government initiates tho suit. And lot us
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assume that it is determined in that particular instance the law of 
the State permits, say, John Jones, who owns littoral property, and 
who has fenced it off and uses the Gulf of Mexico as his easement— 
it was always used that way and always excluded the public—and 
the court decides that to be the case and. therefore, determines that 
lie not only owns the fee. title to the land to the point of higher high 
tide, hut lie also has the right of exclusion of public because the two 
presumptions have, not been satisfied.

He has rebutted a presumption of prescriptive right, in the public, 
and he has rebutted a presumption that the grant restricted him.

Now. if that is the decision and the State and the Federal Govern 
ment loses the suit, either the Attorney General of the United States 
or the attorney general of, say. Texas can say. "That is as far as we, 
want to go. We do not want to buy the. right to use that beach front."

And either can negatively move forward in a condemnation suit.
That is the way I understood it.
Mr. WJIKKLKR. I do not think we have a disagreement then on the 

meaning of the bill as we read it. and perhaps." Justice, will be able 
to-clarify this point tomorrow, but section 204(a) (3) clearly in 
cludes, within the authority provided to the Secretary and to the 
Attorney General, the authority to condemn these casements.

T guess there, is no question about that.
Mr. KCKIIAKDT. That is right.
Mr. WHKKI.KK. And the. sole determination as to who proceeds in 

what fashion to condemn those is given to the Secretary in Section 
207: he "shall determine what actions shall be brought under sec 
tion 204 thereof."

There is no mention here, that lie makes that determination in 
concurrence with the State attorney general or the State authorities 
in any fashion. Section 206 (b) requires then that any easement so 
condemned must be paid for, partially by the State, to the extent of 
25 percent.

Mr. EcKiiAimr. You are referring to line 20 on page 7 which says, 
"the Secretary shall administer the terms and provisions of this 
title, and determine what action shall be brought under section 204 
thereof?"

Mr. WIIKKI.KR. Yes, sir. He will determine whether or not to seek 
the public casement, and he will determine whether or not to ac 
quire by condemnation.

Mr. KCKHAKDT. Well. I respectfully disagree with you on that, and 
if the language of the bill would lead to that conclusion, I would 
welcome language which would make that point clear.

The reason for section 207 is to provide that the Secretary shall 
be the determining factor with respect to whether or not an action 
is brought under section 204.

In other words, if a State has not been the moving party, the 
Secretary may move without getting the State to join in, but the 
thing is that he may not commit the State's contribution, because in 
secion 20(5(b) it is provided that, "in order that such interest be 
recovered through condemnation, the State must participate * * *"
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Xow, thnt is not commanding the State participate, but if the 
State docs not participate, one may not move to point three on page
6, line 9.

The Secretary can only move to establish the protection of the 
public right to determine the existing status of a title. •

Now. the reason that three is put in" there is to prevent this rather 
complicated situation.

For instance, one goes in to bring an action for trespass to try 
title to establish and" protect the public right to beaches. You get 
through this whole suit. You have tried the whole matter, and gotten 
all these facts before the court. You have gotten a determination by 
the jury, and et cetera, and ultimately the case goes in favor of the 
littoral owner——

Mr. WIIKIXKR. Notwithstanding the declaration of Federal policy 
that we arc attempting here to impose?

Mr. KGKIIAKDT. Yes, because if in fact the presumptions are over 
turned, as they are set forth in section 205. if they are overturned, 
the littoral owner has the title to the land, and is entitled to exclude 
the. public.

Mr. WIIKKLKR. Could I interrupt you?
Mr. ECKIIAKDT. If we did not provide three, that suit would then 

be final and determinative in favor of the littoral owner, and one 
would have to go in one separate—in another action to condemn.

The only reason for three is to provide a means by which first the 
title can be determined, and then there can be an election with the 
agreement of both the Justice Department and the State attorney 
general to proceed to condemn, but only if both agree. 
' Now, if that is not the effect of that language, that is what is 

intended, and I would invite an amendment on that point.
Mr. WIIKKLKR. Do I understand you to say that you do not read 

section 207 as pertaining also to 204(a)(l), pursuant to which the 
Attorney General is authorized to protect the public right to 
benches, nnd that those actions would be subject to control by the 
Secretary of the Interior?

Mr. ECKHAKDT. Well, I would say this, that I would not consider 
this added language to change the bill, but I would not oppose the 
addition of the language to 207, to state that the Secretary shall 
administer the. terms and provisions of this title, and shall deter 
mine what action shall be brought under section 204 hereof, but with 
respect to condemnation under section 204(3). there must be the 
concurrence of the State before the Secretary may move, because I 
think that the intent here where we say in order'that such interest 
be recovered through condemnation the'State must participate, is to 
give both the State and the Federal Government the veto of any 
provision that would commit either State a Federal fund, which I think is perfectly proper.

Certainly, you do not want the Federal Government to be able to commit State funds against Federal funds?
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200. it .should be resolved in favor of the right of the Stnte not to 
participate.

Mr. KCKHARDT. Would that apply also to action under section 204. 
(1) and (2). relative to these actions to establish the public right in 
the first place, and apparently acquire title action of the kind dc- 
scrilwd by subject two?

You feel that those two ought to be decided jointly?
Mr. WHKKI.KR. Xo. sir. because neither (1) or (2) can commit 

funds for purchase of land.
Mr. ECKIIARDT. One and two addresses themselves altogether to 

the question of establishing title.
Xow. I would assume that the Justice Department would IKJ most 

reluctant to move under 204 (1) and (2) without participation by 
the State, but I have not limited it to that.

For instance, there may be a very important seashore used by 
persons of two States, for example, in a situation involving, Rhode 
Island and New York and Xew Jersey, where there is an over 
riding national interest involved, but without concern for the people 
who use that beach who may conn- from another State, one State 
simply elected to keep the l>each as more or less exclusive.

You have a case very much like that in Xcw York involving the 
city of Long Beach.

The city of Long Beach wanted to keep that l>each as an exclusive 
Iwach. and wanted to charge persons from outside the city of Long 
Beach a greater amount of money to use the. l>cach—a greater use 
fee. or to exclude them altogether. I think alternatively, and to 
afford the beach only to the citizens of that city, and the results of 
the case was to find that the city of Long Beach made the implied 
dedication of that beach for general public use and could not with 
draw it.

Very much the same situation was involved in a Xew Jersey case 
in which the. theory of public trust was brought into consideration, 
but if we leave the veto power to the State altogether, we could 
run into the same kind of restrictive attitudes on the part of the 
State which we find in the case of some of these communities.

Mr. WIIEELKR. You are suggesting then, in the case of Long Beach, 
for instance, should those party plaintiffs not have prevailed under 
State law, and in State courts, this would then be a matter of con 
cern to the Federal Government: that the Federal Government would 
enter as a party plaintiff against the city of Long Beach to enforce 
the rights of all citizens of the United' States, not just the people 
from the adjacent towns, or another area of Xew York State.

Mr. ECKHARDT. Sure, that would have been a possibility.
Mr. WTIKKLKR. Certainly, that is what your bill intends?
Mr. ECKHARDT. Yes. to give the State and the Federal Government 

standing in court to bring such actions on behalf of the public.
Actually, of course, in the comparable bill in the State of Texas, 

that is precisely where the Attorney General got standing to go into 
the Seaway case.

Mr. WHKKI.KR. This bill does not provide State standing as T read 
it. This has to do solely with Federal standing in Federal courts.
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Mr. EcKiiARtrr. That is right.
1 hardly think it only has an indirect effect on State standing. I 

frankly do not know what the result would l>e if a State went into 
a Federal court, asserting a Federal right in protecting a Federal 
right. That one is a rather complicated question of standing, but us 
a practical matter I would doubt the State would go into'Federal 
court protecting a Federal right, unless it was a State statute au 
thorizing the A'ttorne.y General to so net, but that is a matter that 
I think the State should determine.

Mr. WIIKKI.KR. Well, T could not agree with you more, and I think 
that that is the reason for what I sense to be a fundamental differ 
ence here—whether or not the States can appropriately and success 
fully afford the same remedies to their citizens that this bill would 
afford. In other words, what is to l>e gained by reiteration of a 
Federal interest and involving the States in these kinds of proce 
dures -when Federal dollars are available to the States now under 
existing legislation and a national policy of concern lias already 
been expressed. What more is gained by this Federal statement of 
purpose and by Federal prohibition against construction on all 
Ix-aches us your bill provides.

Why are the States not competent to handle this problem in light 
•of what we see as a very strong trend in that direction?

Mr. ECKHARDT. Well, you said a strong trend. What we have is 
"New York—one case in New York-of importance, that is, the city 
of Long Beach case.

We have one case of importance in Xew Jersey. We have a case 
in Florida. We have two cases in California, and we have a case in 
Oregon. In addition. Texas, of course, has the Seaway case, but in 
addition to these States, you have got the very long beach line of 
Maine, which is very long, and the Xcw England States, and other 
than New York and New Jersey, you have most of the Southern 
States with virtually no law.

There is virtually no definition of what constitutes a beach in the 
law of any State, except in the case of Texas, and in the case of 
Oregon.

Mr. WIIKKI.KR. Arc you convinced, and I ask this with due re 
spect, because we have had discussions with the Justice Department 
on this issue, that the Federal Government can provide those kinds 
of definitions, let us say, for the State of Florida, as this bill would 
attempt to do?

Mr. ECKIIARDT. Yes, to the extent that this bill does it, but of 
course, the bill does it in deference to constitutional rights which 
may arise and be affected by State law.

Mr. WIIKKI.KR. So then, to the extent a landowner can prove his 
interest pursuant to State law. the bill does not accomplish what 
you hope it would, that is to say, that there is a prescriptive na 
tional interest.

Mr. ECKHARDT. Well, there are two ways in which the Federal 
law would in effect move toward protecting the beaches—really 
three ways.

One. of course, is to give a directive to the Justice Department to 
defend the public right, whatever it is.
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No. 2. to establish an overriding totnl Federal policy which T do 

not urge can override constitutional right to the use of the land. 
It can only be considered as a part of the entire structured law in 
which this 'question is determined.

And. No. 3. n procedure by which one. does not have, to go in. for 
instance, and prove that, the original grant provided this or that— 
and incidentally, we have before this hearing the original grants of 
nil of the lands bordering on the open beaches in the State of Texas.

The definitions are very, very imperfect as far as describing what 
the grants cover.

Now. those three things are done by bill, and to that——
Mr. WTIKKI.KR. Bv the presumption, primarily?
Mr. F.r.KTTAitrvr. Yes.
Mr. WiTKKr.v.R. PO vou sec any difficulty in the constitutionality 

of those presumptions?
Mr EcKmitivr. No. sir. Thi'- "nncHon WHS raised originally in con 

nection with the Texas act. This matter wns rather formallv dis 
cussed, because it was sent to the Attorney General, and T happened 
to participate in the discussion with Will Wilson, late of the Justice 
Department, who was at the time. Attornev General of Texas.

TFe called in Pa^c Ixeeton. Denn of the University of Texas Law 
School, and he invited a man on his staff bv the name of "Rogers and 
nivself to participate in a vorv informal discussion of this thing.

The point that Rogers made, as a verv strict land lawver. wns 
that unless a presumption has a relationship to the fact involved, 
unless the presumption was really meaning to attempt to create a 
presumption, to weigh the ultimate determination in favor of one. 
partv or another constitutes a denial of due process, and he pointed 
out in nn old case in Georgia, the presumption in the Georgia Inw 
was asrainst the railroad train when it struck an automobile on the 
highway.

The. court said that kind of presumption denied due process of 
law to the railroad companv. and that there had to be a relationship 
Ix'hveen the fact upon which the presumption was based to the ulti 
mate result, or the side weighed in favor of the presumption.

Well, I think nil of us conceded the fact that the beach was a 
bearh. and the relationship that exists between that fact and the use 
of the beach historically constitutes a reasonable basis for a presump 
tion.

Now. we very cautiouslv wrote the act—this Federal act is written 
the same way »n terms of prima facie showing so that we are not. 
really saving that we are wei.'rhting the scales so that they would 
overcome positive evidence to the contrary.

We simplv snv the presumption is a change of the burden of 
going forward with evidence, but this is extremely important when 
one is dealing with the question of how beaches have been used for 
the last 100 years, because it is verv difficult to bring in any evi 
dence concerning what happened 100 years ago.

Mr. WIIKKIJKK. I would certainly agVee that the value of the pre 
sumption in this case would be. beneficial to the plaintiffs attempting 
to establish a public right.

Is. in your judgment, the validity of that presumption equally 
applicable in every State?
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Do .von have the same validity, let us say, in Alaska, where there 
is no tradition of public use?

Poos that presumption in that State stand the test of reasonable 
ness or due process?

Mr. EcKiiAiurr. I do not know if it stands the question of reason 
ableness.

The question of whether or not the ultimate result would be in 
favor of the littoral landowner or the public might differ between 
States, considering traditional States, but now we have got the 
States with such a different basis of title as, for instance, Oregon 
and Texas.

In Oregon, the law of most beaches essentially is based on initial 
U.S. possession of the land with the grant from the United States, 
whereas, in Texas there are several bases, but none from the United 
States, no grant from the United States—cither from the Kingdom 
of Spain or from the Republic of Mexico or the Republic of Texas, 
or ultimately the State of Texas, because Texas maintained its own 
public domain, and yet we get almost the same attitudes on the part 
of the courts with respect, to the question of the. use of the beaches, 
and in both of those cases we come out with essentially the same 
result.

Mr. WIIKKLKR. With presumption in both States, as a matter of 
State law?

Mr. ECKHARDT. That is right.
Well, of course, actually the presumption question was not really 

reached in each case.
The Texas case was based on a factual determination of use of 

the beach, and really that was pretty much the basis of the Oregon 
case.

The theory of law was somewhat different.
Mr. WITKKI.KK. The theories do vary in these cases.
Mr. ECKIIAIWT. Hut there is a surprising similarity in the result, 

and in the attitude toward public use of the two cases.
Mr. WIIKKI.KH. In preparing for our discussion this morning I 

had occasion to read the Stanford law review article that you may 
have seen. 2 or 3 years old now. I guess, and it tended to sustain pur 
belief that the States arc equipped, if these cases are any indication, 
to cope with the problem. Where a State may have inadequate 
sensitivity to move in this direction, the Coastal Zone Management 
Act. and indeed our proposal for land use planning, would provide 
encouragement to the States. This is a matter that the States can and 
should address.

I think there is no question about that.
I think our major difference is whether or not it is a matter that 

the Federal Government ought to address, and whether in doing 
so the Federal Government accomplishes very much at all in light 
of the differences from State to State.

Mr. EcKiiAnnT. I am familiar with that Stanford article, which 
is a very good one, and T think I cited it in the law review article 
I wrote, in the Summer 1073 Syracuse Law Review.

I found a remarkable similarity in attitudes against the back 
ground of quite different law.
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T would invite your attention to that more or less updating of 
authorities on the matter.

Mr. WHKKI.KR. T think it is. I agree with you that, first, it is an 
excellent article, but second, that notwithstanding the various 
theories, notwithstanding the various sources of title, the result is 
generally the same, and the conclusion of the article is that, there 
is definitely, as I read it. a trend in the. direction you seek here.

Mr. ECKTIARDT. There is a tendency in the. direction of some uni 
formity of concept of beach usage, and it would seem to me that if 
a Federal act is deferential to the law of the State, but purports to 
brine uniform process and sharpened attention, and creates the. 
machinerv for protecting the public right, it seems to me that that 
does not fly in the face of the developing State law.

It rather augments it. That is the attempt here, at any rate.
Furthermore, there has been some tendency on the part of the 

States to move verv slowly legislatively and judicially in establishing 
these rights, nnd the Federal act that we propose here would create 
an incentive for the Stnj.es to move a little bit faster, because in thf 
event that they moved as fast and as far as thev can. they got a 
little boost that they would not get by virtue of their alternative 
protection of their public right.

Mr. WiiEKi.Kn. That is exactly the same theory that this committee- 
adopted in, the coastal /one legislation, and t think Mr. Knecht. 
from the Department of Commerce, can tell you that there is con 
siderable interest on the part of the coastal States in doing ju?t 
that.

We are delighted, and this is the same philosophy emlxxliod in the 
comprehensive land use legislation as well.

T just do not think wo have a disagreement in principle here.
Mr. TCcKiuRivr. Mr. Kyros?
Mr. KVROS. No questions.
Mr. F.OKTI.MIDT. T)o you have anything further?
Mr. WIIKKLKR. No. t do not. sir.
Mr. ECKHARDT. Mr. Potter?
Mr. PoTTKn. Mr. Wheeler, in your statement you indicate that you 

apprehend some problems if in fact the public were given unre 
stricted access to the teaches: Problems having to do with protec 
tion of the. fragile shore, environment.

I realize we are talking al>out that narrow strip of beach l>ctween 
high water and the line of vegetation, and realixing also——

Mr. WIIKKI-KR. Or where no such line exists, 200 feet inland, as I 
understand the bill.

Mr. POTTKR. Right. Realizing further that we arc talking not 
about titles so much as we are talking of you might call right of 
innocent, passage. T would like to know what are the nature of the 
ecological problems that might ho present?

Mr. WTTKKT.KR. Twofold. T would suggest, and we have touched on 
this just briefly earlier.

One. access itself—a right-of-way concentrated in a fairly narrow 
ftren. for example, the easement area, unrestricted access would tend 
to destroy dune vegetation, or whatever vegetation happens to exist 
from the point of access.
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But, second, I think yon encourage, as is clearly the intent of 
the bill, increased public use of the common area, and we suggest 
that in some, cases that kind of use just cannot be sustained.

We have learned in many cases, with which I think you are prob 
ably familiar, that even at national seashores acquired for public 
use. it has been necessary to restrict that use, and indeed, to re 
strict access.

Mr. ECKIIARDT. On this point, Mr. Wheeler, under the Texas law, 
in which there has been considerable, practical experience in an act 
of this typo, it has been construed that there is no limitation on a 
county, for instance, to regulate the manner in which the beach is 
traversed.

The only thing that it guarantees is personal access. For instance, 
automobiles could be prevented from going on the beach, and I 
rnust'admit that the. Texas law addresses that point specifically.

The reason it is not addressed here is because it would seem to me 
to be best for those kinds of questions to remain within the regula 
tions of the State.

Of course, in this act, if lands are acquired, it provides that the 
State then shall control, but T do not think there is anything in that 
act that would command a State not to enact regulatory legislation 
with respect, to the manner by which a. beach is traversed, and 
only the State laws which exist, or a considerable, regulation in that 
regard can be brought alxnit, and I think it is quite desirable.

For instance, it might be that, a State would desire to prevent 
any vehicle from going on the bench and to thus afford parking areas 
behind the bench with access by access roads, and with approaches at 
intervals.

In fact, the original version of the Texas House of the beach bill 
included a specific provision that such access could be the exclusive 
access to a beach, if there were an access within a certain distance 
at intervals along the beach, and that vehicles could be absolutely 
prohibited from use of the bench.

I would hope that this bill would not prevent a State from 
enacting such legislation.

Mr. WHEKLKR. On the other hand, we have concern that it does 
not require such regulations.

Mr. ECKIIARDT. It does not speak one way or the other to that 
question.

Mr. WHMXER. That is right, and the Federal contribution to the 
extent of 75 percent might be spent in a way we deem not to be 
in the national interest.

In fact, I would suggest that in some cases* regulations should 
include complete denial of access where we have, for instance, as 
\ve have found on Cape Cod, nesting colonies of important birds 
that would l>e disturbed by the first person coming into a particular 
area, or the Everglades.

Mr. EGKIIAKDT. You mean no human beings?
Mr. WiiKKkKR. Yes, sir.
Mr. ECKHARDT. Not even naturalists?
Mr. WJIKKI.KR. Naturalists by permit, but that is not public ac 

cess within the meaning of this bill. I thought we had already dis-
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cussed that question. If yon control biological ureas—areas on tho 
beach, and would be able to control as we do now, this bill would 
affect only some one who privately owns the beach and who purports 
to act for the public in denying access to an area of environmental 
concern.

Of course, as has been pointed out here, the area of concern would 
be essentially the area between the dunes and the point of high tide.

the public domain, except I think in New England, where there may 
be a different rule.

Mr. KOKHARDT. Mr. Rogers?
Mr. lion Kits. I am sorry I was detained in coming.
May I just ask, is the Department's position that the legislation— 

are you favorable to the legislation?
Mr. WJIKKI.KR. No, sir.
Mr. KOOKUS. What is the basic position?
Mr. WIIKKI.KR. The position is that what could be accomplished, 

assuming that we arc able to overcome, the legal obstacle that Jus 
tice will address tomorrow, has already been accomplished, and that 
land use decisions are best left to the States and local government, 
M-ith assistance from the Federal Government ns is now provided 
by the Coastal Zone Management Act.

Mr. RooKits. By the Coastal Zone Management Act?
Mr. WHKKLKR. Yes. sir.
Mr. "Roc.KHS. You think that was a sufficient authority?
Mr. WIIKKI.KR. Combined, yes, with the State actions that are now 

boinir taken to protect a right of public access.
Mr. TCOOKRS. Thank you, Mr. Chairman.
Mr. ECKHAKDT. Thank you.
Thank you very much.
Mr. YTm:Kr.KR. Might T say that T have been quite enlightened by 

this discussion, and I have enjoyed it very much, and I thank you for 
your indulgence.

Mr. KoKTCARivr. Thank you.
Our next witness was to have, been Mr. Huste.rnd, Council on En 

vironmental Quality, who is not here at this time. This leaves us 
with an opportunity to let Mr. Lee Johnson, the attorney general 
of the State of Oregon, appear now.

Tie has come a long way. lie has a tight schedule, and we might 
get caught ia some of the operations on the floor this afternoon.

STATEMENT OF LEE JOHNSON, ATTORNEY GENERAL FOR THE
STATE OF OREGON

Mr. Jotrxsox. Thank you very much. Mr. Chairman.
Mr. ECKHARIYT. I want to sav* that we are most pleased that you 

have come fill this way to testify here.
I certainly recognise that your State has. shall we say, stretched 

the law in favor of the public, perhaps further than any other
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State in the Union, and I am sure this must be to good extent by 
your .resources.

Mr. JOHNSON. I think we arc. to nn extent, on a par with Texas.
Mr. Chairman, I have submitted to the committee a more detailed 

statement than I intend to make this morning, tracing some of the 
historical developments in Oregon, which I think is very unique, 
and some of your comments earlier. I think, are very appropriate.

Mr. EcKHAKor. Mr. Attorney General, would you care to speak, 
or to summarize, and spvak cxtem|>oiiuivoiisly, and hnvu the right to 
put your total remarks in the record?

Mr. JOHNKON. That is what I more or less intended to do. yes.
Mr. EcKi.'AKirr. Without objection it will be so ordered.
[The statement referred to follows:]

STATKMKXT or I JOT. Jou.xsox, ATTORNEY GCXKRAI. or 
BIOORAMIY or Mm

Mr. Johnson i* particularly well qualified to sj»enk on the subject of oi*»n 
beaches. In 15W7, a* a member of the. Oregon House of Representatives. he. 
co-authored the Oregon Hench Hill. He thereafter served as Hmirinan of n 
legislative Interim committee which wrote the refinements to the lieach Mill 
enacted in IWKl. At Attorney General. Mr. Johnson 1ms In-en In charge. of 
the litigation that ha* arisen under Mil* hill, particularly the landing Oregon 
cases, .S'fi/c ff rcl THttmlnn r. Jtiuy, 'XA <»r 5W (J»K>). A'»«f« Iliyhtcny VdM- 
fMiMfon v. /'M//Z, 2<U Or 2$0 (11>7^), amt .S'/«fc fj- ref. Jnt>tt*nn v. ttauman, 
which i* |»n**n»ly ixr.dlnp ln»fore th«« Oregon Court of Apwuls.

Mr. Johntcm i« » jcrntluate of 1'rlncHon llniv>rnlty (A.B. JOBS) and Stan 
ford University I>aw Hchoul (IJ<.1>. J!»5'J). He H4;rr«^l as an antitrust nltorm-y 
with the United State* J)tpnrtment of Justice in Wa.Hhingtoti. D.C. from 
]1»T»;» to 10K1 and yubKequeutly was in private practice in Portland, Oregon 
from 1061 to !!)<£>.

He xervtfd two t«rra« a* a mtmltfr of the Oregon legislature and was chair 
man of the House Committee, on Taxation niitl tlic Interim ComniittH' oti 
Highw»y«. I1 K wa* eltcttd Attorney General iu 1M^ and re-elected in 1972.

Thin TMm*\m. takon a* an expression of concern that there is not at 
ent a fully articulated national jiolicy with re.*»|w<'t to the. pres<'rvat|o» of the 
public's deceits to our national seashore*, is laudahle. Hut several considera 
tions arising out of Oregon's practically unique exiwrienc* in this nrta lead 
me to believe the Hill has chosen the wrong means to desirable, end.

THK STATK Or TtlK LAW lUIUAKUI.NO OMCX UK A OIKS IX OKKGO.X

The history of public ownership of the beaches in Oregon is probably unique. 
Until the mid 1000s, it was almost universal public opinion that the Oregon 
beaches were, owned by the State. Thi*. assumption was premised on the fact 
that the state, by virtue, of the 1S56 Admission* Act. owned all submersible 
hind* in the state, la order to preserve public ownership of these lands. 
Governor O West initiated in li>13 a measure which declared the submersible 
beach lands a state highway. More Oregonians, including Governor West and 
the legislature, believed that this action had the effect of permanently preserv- 
ing this valuable scenic and recreational asset for public ownership. However. 
us a matter of fact, the state's ownership only Included those lands west of 
ordinary high tide, often referred to as the "wet-sand" area, and that the 
abutting landowner* owned the remainder. See Bwnr. LtiL r. JM» Amytle*. 
2ftt US 10. 56 S Ct 23. 80 L Kd 9 (IflOTi). This meant then that on many of 
the Oregon beaches, there, was a considerable area of the (teach, often re 
ferred to as the "white-sand" area, which remained in private ownership 
The. public did not become aware, of this deficiency in public ownership until
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the mid IflflO*. As • consequence. In 1067 the legislature enacted the Oregon 
Beach Law which wag prrmixed on two principle*: (I) There was a common 
1.ivr precedent for averting that the public hud acquired a recreational e»*e- 
Hi-cm over the white-sand urea by rlrtue of the. legal doctrine* of prescription. 
(Indication or ens torn. The. leading decision on thin subject at that time was 
n Texas case, Xotifiay v. Attorney General, 375 8W2d »23 (Tex. 1WH) In which 
the court held Mint a public easement had been acquired to the benches on the 
Texas want by rirJue of implied dedication. Under the Oregon Beach Bill, 
the State Highway Commission was given authority to assert any easements 
thnt the *tate might have. However there was considerable skepticism on the 
1'f.rt of wnny legislators and lawyers in the state as to whether the state 
would IKJ ah'.c to establish easements under any of these common law doc 
trines. Kor example, tin* state of Washington had Iwen unsuccessful in assert 
ing siny common law easements to the toaches in that state. In the case of 
Xliilf CJ- n'l. .VA//.-C// v. HlHc Kiilye Club, J5« I»2d «?7 (Wash. JN5). CJ) In 
v;«-w of tlir concern as to wlu-ther the state, could assert such easement, the 
Oregon Beach Kill provided for an alternate means of protecting the loaches 
by M.*e ni the state's iKrtice |K>wer and zoning the toacbes. Under these pro 
vision?, no one was txTmitted to erect any kind of structure on the toadies 
without obtaining a |»ermit from the State Highway CommUsion.

The principle test of the Beach Blill came in the case of X/nfe cJ? rH. 
Tlinrnlnn v. liny, 254 Or SW (10<»fl). which was a far-reaching decision. The 
court held that the slate had acquired a recreational easement to all of the 
Oregon lynches. In thnt case, the court discussed both the doctrines of implied 
dedication ami prescription. The court by implication rejected the doctrine 
of implied dedication l>ecause of the unique situation in Oregon where most 
of ihe projierty owners, us well as the, general public, had operated on the 
assumption that the beaches were in public ownership. Under these circum 
stances the court determined that it would he difficult to construe that there 
was iiiiy intent manifested by the landowners to dedicate proj*rly which 
they didn't even know they owned. The court did indicate, however, that 
tin-it- was a goinl posjiibUlty the state could e^niblish such easements by way 
o( iin-.^-riptlon l»ecaus« public use of the beaches had been "o|ten. advers- 
iindci- cl-iiiu of right, but without authority of law or c<>nse,nt of the owner" 
for a |H«riod In excess of <JO years. However, the court did not rest its deci 
sion prescription, but rather based its decision on the Knglish doctrine, of 
custom. It's re.'i.sotiing is succinctly stated in its opinion:

"Strictly c-oitstrtifd. prescription applies only to the, six-cirtc tract of land 
before th«> court, and doubtful prescription cases could 1(11 the courts for 
vcnrs with tntct-by-tract litigation. An established custom, on the other band, 
can IK- proven with reference to a larger region. Ocean-front lands from 
the northern to the southern lumler of the state ought to be treated uniformly.

"The oth«*r reason which commends the doctrine of custom over that of 
prescription as the principal basis for tlm decision in this c.n.*w Is tin; un!«iu»; 
ji:,nire of the lands in question. This case deals solely with the dry-sand area 
along the Pad lie shore, and this land, has Iteen usod by the public as public 
recreational land according to an unbroken custom running back in time as 
long as the land has, (>ex'n inhabited."

The court set out seven requirements that had to l»e met in order in 
e.-<r:thl!.«h custom and found that in the case of the Oregon beaches, ull of 
tht-Sf requirement* were fulfilled. Those requirements nre:

1. The public use must l>e long ttnd general, presumably for a period far 
in ?XH*X of Mil' statute of limitations.

2. Th«> public right must be exercised without Interruption.
:J. The customary use must practicable and free, from dispute.
4. The use of the land by the public mint to appropriate to the land and 

tho us*?.* of the community. The court (minted o»t that appropriate. u.-vs had 
In tlit p:tst toi-n prohibited by municipal |w>lict' agencies.

f». There must to certainty In the boundaries of the area covered by the 
custom.

«. The custom must to obligatory in the sense that it Is not left to tin; 
option of each landowner whether he will recognlxe the public right of access.

7. The custom must not be repugnant to other customs or other law.
This decision by the Oregon Supreme Court in somewhat unique, and as 

indicated by the court decisions In the state of Washington, there is no 
assurance it will to followed by other courts In the nation. There IK not a 
great deal of comuiou law precedent for tto decision. The court relied prl-
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marlly upon Blackstone. The only TJ.S, court decision to support the holding was an 1S34 decision by the New Hanuwhire Supreme Court.The Supreme Court of Oregon 'did not have to reach the question wbeti.'»r the zoning provisions of the Iwach law were constitutional because of its finding that * common law easement would in fnct exist. As a consequence the zoning provision! in that law ore now mere surplusage. However, they were significant at the time and it was the first time the state of Oregon, or for that matter moat other Mates, had passed any statute calling for state wide zoning.
Following fitntc c-f rd. Thorntor. v. Hap, 254 Or 584 (1S69), Mr. Hay nied a lawsuit in the United States LHstrlct Court challenging the constitutionality of the Oregon Supreme Court's decision, alleging that the court's decision was ;in unconstitutional taking of property. A three-man panel wns convened and the court unanimously upheld the Oregon Supreme Court. Mr. Hay did not ap|«»al the three-man panel and the matter Is now flnal M far as the state of Oregon Is concerned. The net effect of this decision is that the state has•inquired a public recreational easement to nil of the beaches along the Oregon coast. 
The principle question that was unanswered by the Hay decision wa» how•far inland these recreational easement* would extend. There arc many por tion* of the Oregon Coast which are lowlands adjoining the loaches which f-;iii bm IK> di'J-crilwl as sandy dunes. There has been a long-standing tradi tion of public use of these dunes areas for recreational purjwses Identical to I he public u.se of the l>eaehes. Accordingly at my initiation, the state has in.-tknted a proceeding involving a s|H?cific piece of dunes proiwrty near the city of Cannon Beach. Oregon. This is* A tost case to ascertain whether these public easements extend lx?yond the natural vegetation line on the Oregon Coast. This Is the case of State c* rd. John*on v. Jlnuman. The Cir cuit Court hel<l that the state had not acquired such an casement and the matter is now on appeal to the state Court of Appeals, our intermediate :ip|X>llute court in Oregon.

STATES OK ruuuc DKVKLOI'MKXT ALO.VO THK OKKCON COAST
With the passage of the Bc-ach Hill in 1JKS7. the State Highway Commission, through its Parks Division, has. considerably accelerated its program of de veloping parks, parking and access along the Oregon Coast. The state now o«n>rates 7« parks constituting 30.f>47 acreit along the, coast. Indeed you cannot drive more than '21 miles along the Oregon Coast without coming to a state park. In addition, the Highway Commission has built access roads to the iH-aohes at intervals of flsrce. miles. This program Is 70# complete. These :icc<4>s road.-, also include parking facilities. In conjunction with the construc tion of iH-vess roads aud parks. '|h«> Highway Commission has ]>rohibited the driving of vehicles UIHW the. l»euches except for emergency and gathering fire- WIMH! during the winter months.
The principal problem that remains on the Oregon Coast is the protection of the upland areas. In recent years w« have seen a tremendous increase in development of mou-ls. condominiums and attendant facilities along the coast. Most of this development has IH-CU uncontrolled. Many of the coastal communities have indeed encouraged development without regard to the future Impact on the invironuient or e\vu the communities' present ability to absorb this Impact.
In li<"l the legislature established a Coastal Conservation and Development Commission which is charged with the responsibility of developing an overall master plan for xouin? the. Oregon Const, and hoi*tully this will lead to more :u!tf|uate planning. It should be pointed out that we are probably fortunate in Oregon that, even with resj*ct ro the uplands, there are already some built-in protections. The state aud federal government together own 31 per cent of the upland area. I have already mentioned the extensive state park system. There, is also a network of parks maintained by the United States Forest Service and now the development of the dune» area along the Southern Coast by the National Park Service.

OTUCft t>imCUl.TltS TllAT HAVE AKISR.N k£CAt;ftC OF THE OftCOO.t MUCH LAW

While the H><y decision was a great victory in establishing public rights on the Oregon beaches, it has led to srtue dilatory concerns by landowners
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right* of the Innd owner. Tt is my opinion thnt the wrtlon is unconstitutional 
on two grounds. 1) Congress does not have tlie nutliority to change stale com- 
nion law relating to real property. 2) The section would amount to an uncon 
stitutional taking of proiwriy in denigration of the Fifth Amendment. The 
universal common law rule is that tin-re is a presumption in the law favoring 
the |>erson who holds the title ownership nnd that the doctrines of adverse 
session, prescription, dedication and custom are exceptions to that rule. The 
burden of proof is upon the jwrson asserting the exception rather than on 
the title owner. To shift the burden would make it almost imi>ossil>le for the 
title owner to protect his rights. It is true that the State of Texas has a law 
which does provide for a similar presumption and that that statute was 
upheld in .yc«ic«j/ v. Attorney (Ictivrul, 375 SW2d 023 (Tex. IW4). However, 
this Is the only authority supporting such a proposition and it seems incon 
ceivable to me that many jurisdictions would follow the Texas case.

Shaking for the state of Oregon, we ars also concerned with the possibility 
of overlap and duplication of jurisdiction that would result if H.R. 4032 
passed in its present form. As 1 .stated, we have already established public 
casements to the beach lands throughout the state. Furthermore, the state 
has launched on an extensive program to provide access and to i-.ccomplish 
the other objectives set forth in ILK. 4032. We already have within the state 
some overlap of jurisdiction between the local and state governments. If U.K. 
4i«2 [ms$ed, it would superimpose over and above the state program, the 
TJ.S. Department of Justice and the U.S. Department of Transportation. In 
addition, the state has had to work closely with the U.S. Forest Service and 
the National Parks Service which presently owns a considerable amount of 
public lands along the Oregon Coast. Frankly, the addition of two more 
federal agencies into the picture simply will result in a jurlsdictional morass.

I think 1 should also point out one other criticism of ILK. 4932 and this 
relates to the definition of the line of vegetation. This was an issue that 
the Oregon legislature confronted in 1007 and 1009 and caused considerable 
difficulty. It is my understanding from the discussions with geologists and 
oceanographers that there is such a natural line and that it can be discerned 
by un exiwrt in the field. However, ex|>erts often disagree over the exact 
location of such a line. When we are talking about trying to determine the 
boundary lines between private and public ownership, it seems to me that 
certainly is a very imtiortant element. Likewise, it is important that such 
a line should be determined in a relatively easy manner. An abutting private 
landowner should be able to know where the limits of his property are with 
out having to employ the expert services of a geologist or oceauographer. It 
was for this reason that the Oregon legislature used a legal description for 
determining the vegetation line, rather than an inexact line based upon geo 
logical findings. In the bill passed in 1007, the legislature adopted a contour 
line measured from ordinary high water. During the two years interim the 
Highway Commission was directed to make an aerial survey of the Oregon 
Coast and from that survey an exact legal description line was drawn down 
the Coast. 1 have enclosed a copy of a photograph which is an example of 
how that line was drawn. It is my recommendation that should the Congress 
decide to pursue the cour.«e K't forth in ILK. 4032, it use a precisely defined 
line. It would apix-.tr that the definition contained in Section 201 (3) (A) 
does uot meet that specification, but that the defiuition in sub-paragraph (B) 
dors meet that requirement.

A final objection 1 have to H.R. 4032 is to those provisions relating to finan 
cial assistance to the states for acquiring public beach lands and accesa 
thereto. The concept of assistance In this area, I think, is very desirable and 
probably necessary. However, as written, the bill is discriminatory against 
states like Oregon which have already accomplished most of the objectives 
set forth in the bill. I mentioned our beach access and park program which 
was undertaken primarily at state exjwnse. We have on occasion received 
assistance from the federal government and particularly from the Land and 
Water Conservation Fund provided for under Public Law S&-578 enacted in 
11XH. Recently the state, with 50 percent matching funds from the Land 
itnd Water Conservation Fund, acquired a parcel of property alone the 
Oregon Coast which Is probably one of the most beautiful scenic viewpoint* 
In Oregon. 'But my criticism of H.R. 4032 is that because our beach access and 
park program is substantially completed, we would not qualify lor any federal
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funds under this bill. As I stated, most of the state's acquisitions were done 
at state exj»ense. It seems to me unfair to iH-nallze Oregon because It is nhe.-td 
of many oilier' states in preserving this very valuable and precious national
asset.

RKCOM M E.XDATIO.t S

It is not my purpose to merely be critical of H.R. 4082 or to propose tli.it 
the bill be defeated. Itatlier I feel that the underlying purpose of U.K. 493:! 
in desirable. My objection is to the means rather than to the end. The beach 
hinds of the United Stales nre one of the nation's most precious scenic and 
recreational resources. In some state.s, it is essential that measures be taken 
such as we have taken in Oregon to preserve those assets. In other states 
measures are needed to restore the beaches to make them better recreational 
and scenic asset*. I would strongly support U.K. 4032 if It basically em 
bodied the concept of a National Seashore Policy. This is not just a mati».T 
of local or state interest, but involves the entire nation. Citizens of our 
inland states have au almost equal interest in protecting our seashores as d» 
the coastal states. However, the implementation of a National Seashore- Policy 
necessarily requires a partnership between the state nnd federal governmer' 
The actual implementation of any such j>olicy necessarily is going to have 
to be left to the individual states because of the wide variation in the his 
torical development and ownership patterns between the states. As I men 
tioned. Oregon has had a strong tradition of public ownership, which Is in 
contrast to the tradition of private ownership that exists along most of the 
Eastern seaboard. The common law of real projierty varies from state, to 
Mate. Hven the adjoining states of Oregon and Washington have applied 
diametrically different proj>erty law principles. In Oregon, the problem is iu> 
longer one of asserting public ownership of the beaches, but rather is out* 
of protecting the uplands. Unquestionably steps will have to be taken in other 
states to acquire private projxrty rights to the beaches themselves. It would 
be my recommendation that rather than Congress expending funds for the 
narrow jmrposes set forth in Section 210 of H.K. 4932. that such funds be 
made available to the states on a much broader ba.sis for general seashotv 
development and planning. It appears thnt you already have available to you 
the machinery for accomplishing this objective by virtue of the provisions of 
the Laud and Water Conservation Fund. The objectives of a National Sea 
shores Policy could be achieved by dedicating the amount of monies con 
templated by U.K. 4032 to this fund, subject to the provision that they shall 
be used for general seashore development. By use of such a fund, the states 
would be in a position to develop comprehensive seashore plans which meet 
the individual priorities and needs of each state.

Mr. JOHXSOX. All right, fine.
In my oral statement I would like to reverse the order of things, 

because I feel that my written statement may have boen more nega 
tive than intended, because I do support the. under lying purpose, 
those as T interpret them, of this bill.

Tt seems to me that the beach lands of the United States arc one 
of our most precious assets, both from the scenic and rectnational 
standpoint, and T think if the purpose of this bill is to really to trv 
to develop a national seashore policy, to preserve, to protect find, 
in many cases restore the beaches, the nation's beaches, to make them 
better recreational and scenic assets. I am very much in support of 
that idea, because, it seems to me that the beaches nre not just a 
matter of concern to States like Oregon that are coastal States, but 
our inland neighbors come to Oregon, and T am sure they come to 
Texas and coastal States on the Eastern Seashore to enjoy those 
beaches.

I think the implementation of a national seashore policy neces 
sarily is going to require a partnership between Federal and State 
governments.
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there 
to
made'funds available for planning and for acquisition and for gen 
eral development of taaches as a recreational and scenic asset.

It would be my suggestion that the real thrust of the Congres 
sional action should be directed towards that Fund, or a comparable, 
fund, earmarking a substantial appropriation for that purpose to 
assist the States.

I do have sonic reservation about the specific provisions of H.K. 
4932. and I believe the bill should be substantially amended along 
the lines that I have already suggested.

As I read the bill, it is drafted along the lines of the statutes 
that have been passed in States like Oregon and Texas. It seems to 
me the principal provisions of Section 204. which empowers the 
Attorney General to initiate litigation to establish public easements, 
and to exercise the power of condemnation where it would be neces 
sary, and in Oregon that same authority is vested in our State High 
way Commission! and my office acts, of course, as counsel for the State 
Highway Commission, and that is why we we.re involved in litigation 
that has reached considerable national prominence in our State.

I note that you state in the Act. particularly in Section 202. that 
it is the declared intention of Congress to exercise the full reach of 
its Constitutional power over the subject, for example, the beaches 
throughout the United States.

Frankly, it is my opinion that Section 204 is a very doubtful Con 
stitutionality, because Congress would be interjecting itself into nn 
area of jurisdiction which T think is probably reserved to the States 
under the 9th and 10th Amendments of the Constitution.

It should be emphasized. I 'believe, the type of easement that we 
are talking alxnit—the type of easement that has been established in 
Oregon and in Texas and a few other States, are common law pub 
lic easements.

Now, such easements, as T understand the law of property, do not 
belong to any agency of Government, but rather do l>elong to the. 
public at largo, and the general doctrine of law is that such easement 
can be. asserted by any member of the public who is affected thorebv. 
or by any governmental entity that has sovereignty over the land in 
(jiiestion.

And it would seem to me that really only the States or their sub 
divisions have sufficient sovereignty to assert such public right. Tlu- 
government has no sovereignty over these lands, at least that J can 
sec. and they are certainly not part of the public domain or the Fed 
eral domain.

Indeed, it is clear under the Act for most of the States like Oregon, 
that, came into the Union, that the lands that are the submersible 
lands, belong to the State, and are title ownership in the State.

Of course. I recognize that Congress does have power through its 
Interstate Commerce—through the Interstate Commerce clause, but 
it seems to me that the relationship here it at best continuous, and I
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really very much doubt ns a matter of law whether it creates a suffi 
cient connection to say that the Federal Government has a sover 
eignty to establish to lie the public agency to assert these rights.

I think, also, there is a very definite problem of real property law, 
because I think it is well established that real property ownership, 
and likewise, easements—any easements supersede the title owner 
ship must be determined under State common and statutory law, 
rather than the Federal law.

Xow. in Oregon we were able to establish that the public had 
acquired a recreational easement to the beaches, not only talking 
nbout the submersible lands, but I am talking about all that portion 
of the beach which we referred to as the white sand area, which is 
really east of the mean high tide, and the uplands.

We were able to establish an easement.
Mr. ECKHAKDT. East of that, in Oregon?
Mr. JOHNSON*. Yes, right.
Mr. ECKHAKOT. Dry sand beaches?
Mr. JOHNSON. Right, but with the Hay decision, State ex rel Thorn- 

ton verm* flay, established, I think, very clearly the State or the 
public had acquired casement to that entire area.

We dp have litigation now as to whether it extends beyond that 
area which has been initiated by my office, and in that case, of course, 
the court premised its nil ing on the English doctrine of common 
law and the English doctrine of custom.

The court did indicate in that case, that likewise as to specific 
parcels we could probably establish public easement, either through 
the doctrine of prescription or implied dedication, but other state 
courts have indicated a contrary view.

Indeed, our neighboring State, the State of Washington, has held 
that the public cannot acquire an easement by way of prescription.

So I think you are left with the problem "that even if section 204 
was constitutional, the Federal courts would be placed in a position 
of trying to guess what State law is, or what the high courts in the 
States arc going to hold.

Now. this is not a totally extraordinary situation. Of course, the 
Federal Courts do this in what we call diversity of citizenship ac 
tion, but I think the practical problems there would be much greater 
than in that area, because most States do not have any high court 
decision in this area of the law, and as the consequences the Fed 
eral court should really be guessing what a high court in a State 
might hold, or might not hold, and I think such a situation is very 
untenable, because real property law is one of those areas of the law 
where I think it is universally recognized-that certainty is a very 
important principle.

I think also that the presumptions that are contained in section 
205 raise some very serious Constitutional questions.

We did not have such a presumption in the Oregon act, because of 
the constitutional questions raised, but I think there are really two 
constitutional questions.

Now, as I understand it, and as I read the act, and in listening to 
you Congressmen, is that this is a rebuttable presumption, but it
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dous, and it could be said, "well, it is merely procedural in nature, 
not substantive," but I think it really is affecting the substantive 
rights of the landowner, and that I do not think Congress has the 
authority to change a State common law relating to real property in 
this manner.

And secondly, I think by placing that presumption, you do have 
in effect an unconstitutional taking of property in derrogation of 
the fifth amendment.

Now, I recognize that Texas does have a statute that creates this 
presumption, and that in the Seaway case that presumption was 
upheld, but it is my——

Mr. ECKHARDT. Let me interrupt you at this point. That is not 
precisely correct.

The Seaway case, since it did not reach the presumption, expressly 
stated that we are not making a determination on the constitutional 
ity, or unconstitutionality of the presumption. We are only relying 
on the act to give the Attorney General authority to move in this 
area, and whether or not the presumption is constitutional, the bill 
would he severable of it.

Mr. Joiixsox. I agree with you, and I think in effect you really 
have no court decision saying you—saying that such a presumption 
is valid, and it is my view it really would not be valid, because it 
scorns to me—T mean, the general rule of law is that title ownership 
—you have title ownership, and you take the doctrine of prescription, 
dedication, adverse possession, the doctrino of custom that has been 
applied in Oregon, and those are exceptions to the rule, and the 
burden of proof has got to be on the person that is asserting the 
exception because you place a landowner in a very untenable position.

Ho\v docs ho, prove that his property has not been occupied by 
adverse possession, and for that reason I would have a serious con 
cern as to whether it would not amount to an unconstitutional taking.

Speaking for the State of Oregon, we are also concerned about the 
possibility of overlap and duplication of jurisdiction that would re 
sult if both IT.R. 4932 passes in its present form.

As T stated, we have already established public easements to the 
beach lauds throughout the State.

Furthermore, the State has launched an extensive program to pro 
vide access, and to accomplish all the other objectives that T see that 
are set forth in IT.R. 4932.

We have an overlap jurisdiction, and certainly some friction be 
tween State and local government in this area.

Wo, have to deal now with this, because there is a considerable 
amount of Federal ownership, both under the U.S. Foreign Service, 
and also now the National Park Service, in the dune area on the 
southern coast. .

Tf TT.R 4932 passes we are going to interject two more Federal 
agencies, the Department of Justice and the Department of Trans 
portation, and frankly, I think the addition of these two more Fed 
eral agencies intoihe picture will just create a jurisdictional morass.

Finally, maybe the most serious objection that I have to the pro 
vision of thft bill, as it is preseritlS- written, are those provisions re-



62

lating to financial assistance to the State for acquiring beach lands 
and access thereto.

As T have stated, the. concept of Federal financial assistance in 
this area. T think, is very desirable and probably is going to be neces 
sary.

Certainly, looking at the situation in other parts of the Nation 
where T have lived on occasion and visited on occasion, but as written, 
the bill is discriminatory against States ;)ke Oregon, which have al 
ready accomplished most of those, objectives. •

The bill, as T read it, contemplates financial assistance to assist in 
acquiring public recreational easements to the beaches themselves, 
to construct the necessary highways and roads to give access to the 
shoreline, construction of parking lots and adjacent parking areas 
as related, as well to transportation facilities. •

Well, of course, as T said, in Oregon we have already established 
the public easements.

In addition, in Oregon, in conjunction with our beach bill, wo have 
gone through a very extensive program in this State. The State High 
way Commission, for example, now operates some 70 State parks, 
constituting over 30,000 acres along the 302 miles of coast line in 
Oregon.

Indeed, you cannot drive down Highway 101. which is the Coastal 
Highway in Oregon, you cannot drive for a distance of more than 
21 miles from any two points without coming to a State park.

In addition, the State Highway Commission launched in 1907 a 
beach access program of providing access at 3-mile intervals down 
the coast. This is the building of access roads and building of attend 
ant parking facilities. And as those are completed, then tho pro 
hibition is put on any vehicles being allowed on the beach itself.

That program is 70 percent complete today, and it is expected it 
will be completed within the next 20 years.

The principal problems that, we face in Oregon, as distinguished 
from other States, is not, in other words, on the beaches, but. really involves the upland behind those beaches.

In recent years, we hswe seen a tremendous increase in the develop 
ment of hotels, motels, condominiums, attendant facilities along the 
coast. And. frankly, much of this development has been uncontrolled.

In 1971, the Legislature, I think very wisely, established a Coastal 
Conservation and Development Commission, which is charged with 
the responsibility of developing an overall master plan for y.oninjr 
the Oregon coast. And, hopefully, this will lead to more adequate 
planning.

But a comprehensive plan, as I am sure you recognize, docs require 
funding. Likewise, the State is going to have to, I think, acquire by 
condemnation other upland areas if we are really going to protect 
the integrity of our coast.

Now, we have—and just recently, just this year—acquired a very 
major parcel, one of the most scenic points on the Oregon coast, 
with the assistance of Federal funds from the Federal Land and 
Water Conservation Fund.

I think it is essential that the funds be made available under 4932 
on a general basis to States, so that the States are in a position to
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develop comprehensive seashore plans which meet their own indi 
vidual priorities and needs.

I think Congress has to recognize that the alternative sovereignty 
for protecting these lands still lies with the States, and unless there 
is a constitutional change, I do not see how we can get away with it.

I think we have got to'have a partnership in the ultimate implemen 
tation of a national seashore policy, which is going to havo to neces 
sarily rest with the State. And the States dp have a tremendous varia 
tion in tho.ir historical development, in their common laws. And with 
those kinds of variations. ,1 do not see how you can apply the kind 
of principle in U.K. 4932 that are presently written there.

Tn conclusion. 1 certainly urge Congress to try to adopt a national 
seashore policy which will provide financial assistance to the States, 
but. I think the means that are selected in IT.E. 4032 will not accomp 
lish that objective.

T would )M> glad to answer any questions.
Mr. ECKIIARDT. Mr. Kyros?
Mr. KYKOS. As T understand it then, "from your very fine state 

ment. Mr. Johnson, you do not think there is any ,nood really of a 
Federal law with all of the provisions that you heard about earlier 
this morning, but rather the development of a comprehensive State 
law; is that right?

Mr. JOIINSOX. T think the real point. I suppose—and T do not think 
the Federal Government really has the power to stop into this area 
of claiming those common law casomo.nts. because those common law 
casements have to bo. determined under State law.

Mr. KYROS. What about some uniformity throughout tho United 
States if. indeed, there is a Federal interest in public beaches that 
can bo, impressed upon them?

Should there be a Federal uniformity as to how beaches will be 
dealt with?

Mr. Jonxsox. Well, again. T suppose my answer to it is that that 
might be desirable, but I very seriously doubt Congress has that 
power as a matter of—simply as a matter of constitutional law.

I think also I am not so sure it \\n\\\d be desirable.
The situation in Oregon is certainly much different than what I 

know of Cape Cod, for example, because I spent some time in my 
early years on Cape Cod.

The court was faced in the Oregon case with a situation which is 
probably unique. T think, to any State.

There was a common law 'belief amongst all Oregonians that 
existed for many years that our beaches were in public ownership, 
indeed.

Mr. ECKHARDT. T do not think that is an unusual viewpoint.
It is precisely the same that exists in all people in Galveston.
Mr. JOHNSON. Okay.
That is probably true, but I know in Cape Cod, in other areas 

along Long Island, I have seen where beaches are fenced off, this 
type of thing, that had never occurred in. Oregon.

Part of it grev; out of, in 1913, Governor Oswald West, who was a 
man of considerable foresight, made a declaration and got through 
the Oregon legislature that beach lands were a State highway.
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What he was referring to, of course, was submersible lands, but 
the fact was that most Oregoniaiis. including the landowners on the 
coast, all believed that the effect of that action was to make Oregon's 
beaches public in perpetuity. And it was not until the 1960's'that 
somebody woke up and realized that, really, the only public right 
that had been established to thnt date was tip to mean high tide, and 
here was this vast sand area that was still in question.

Mr. KYROS. Well, you pointed out very succinctly, I think, and in 
n very competent manner, problems that existed in Oregon, but those 
problems, it seems to me. nre multiplied by many coastal States, each 
having a separate history, you know, in the development of their 
own common law as to the use of the beaches.

Would it be proper for the Federal Government to come in and 
without taking over still to establish standards and policies that could 
be followed to assist the States in carrying out the interests of the 
people in using the beaches?

Mr. JOHNSON. I. see nothing inappropriate from the standpoint of 
—and I think the appropriate way. which the Federal Government 
has often done, is through the power of its purse, in saying. "We 
will assist you. subject to these conditions, that you develop compre 
hensive zoning plans," this type of thing.

I think that is very appropriate.
Now, 1 certainly—if I was in the shoes of Congress. I would say 

I am not going to spend our money unless we have some assurance 
that the State is going to do the job, but the job that has to be done 
in Maryland or Cape Cod is a far different job than has to be done 
in Texas or Oregon or California.

Mr. KYROS. Thank you very much.
Mr. ROGERS. Gentlemen, we appreciate your appearance here 

today and the ideas you have advanced.
Would you think we should do it in a categorical manner or 

should we do it through a revenue sharing approach, if we give 
hinds?
Mr. JOHNSON. T have no objection—I'happen to be a supporter of 

Federal revenue sharing and the general concept behind it. But I 
think also there are areas of national concern that I would hope it 
would be drawn in terms that are sufficiently general, and that. T 
suppose, is my biggest, concern with the Federal bureaucracy often 
times is that they not keep—that they sometimes get too specific to 
the point that we end up developing priorities that are not very 
realistic—that may l>e realistic for California, but not for Oregon.

But. I Iwppcm to think the seashores are a national asset.
My friends, and indeed in Ohio, for exuniple. and I am from the 

Midwest, they feel as strongly about ,thoi^ beaches ns I think most 
Oregonians do.

Mr. ROOERS. You have no objection to a categorical approach as 
long as it. is not going to be confining?

Mr. JOHNSON. No, I would not;
Mr. RtxsKRS. Thank you very much, Mr. Chairman.
Thank you.
Mr. EcKHARim Mr. Attorney General, actually I fail to see how 

you understand this bill as discriminatory against Oregon.
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I think 200 docs encourage what Oregon has already .done, and, 
I think, what Texas has done. It is very difficult for me to envision 
another State that might not have to do more, but the two States 
that would not have to do more would be Texas and Oregon.

The bill says that the. Secretary can authorize grants up to 75 
percent Federal where a .State has complied with this title, and 
where adequate State laws are established in the judgment of the 
Secretary to protect the public's rights to beaches.

Now, Oregon has passed a law that flatly says that these lands 
referred to here arc available to public right in response to the 
Hay case that you described.

So it would be difficult for me to see how Oregon could not pos 
sibly be in compliance.

Then, in section 210, the bill addresses it exactly—the area now 
needs aiding, and that is the area behind the dunes, and it expressly 
talks about parking areas, access roads, aid in this kind of area.

It would seem to me that suction 210 includes a standard which 
Oregon has already met, and which would actually give Oregon 
almost the first shot at the 75-25 grant.

Mr. Joiixsox. Well, and I am sorry, but somewhere in my brief 
case—I could not find my copy of the bill, but as I read it, the bill— 
there is a clause in there that would prohibit or would not prohibit 
—pardon me—would allow broader funding to do the kind of fund 
ing that we are now doing because the specific things that are 
mentioned in here will have been completed by the time this act 
would become law.

And what I really am worrying about is not what Congress 
spends, but the way this bill is drafted is that I am afraid that 
the bureaucracy is going to say, "No, we will only give you money 
for access roads, for parking, and for building a "coastal"highway."" 
And these are the things we have already accomplished.

Mr. ECKHARDT. Section 210 says,
The Secretary of Transportation is authorized to provide financial assist 

ance to any State, and to its political subdivisions for the development and 
maintenance of transi>ortation facilities necessary in connection with the 
use of public beaches !n such State, if, in the judgment of the Secretary, 
xuch State has defined and sufficiently protected public beaches within its 
boundaries by State law.

Which, of course, Oregon clearly has.
Such financial assistance shall l>e for projects which shall include, but 

not be limited to. construction of necessary highways and road to give access 
to the shoreline area, the construction of parkins lot* and adjacent park 
areas-, as well as related transportation facilities.

Now, that is pretty broad.
Mr. JOHXSOX. My point is this, Congressman, and I am not— 

I do not think we are really in disagreement, but my point is the 
specific things here, construction of necessary highways and road 
to give access to the shoreline, the const ruction of parking lots and 
adjacent parking areas, as well us related transportation facilities, 
we have accomplished those objectives in the State of Oregon.

Now, there is a clause here, "but not limited to," which would, I 
think, open up funding for some of the types of things that we are
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.now trying,to do in the State of Oregon, but my problem is that 
not. what Congress intends, but when it g?Js in I he hands of some 
of the Federal bureaucracy, they say unless it is for one of the 
specific things, you cannot have funding for it.

Mr. EcKJiAiinr. I would invite you to suggest some ]an#uage.
Mr. Jojixfiox. I have gone through this bill many times.
Mr. ECKHARDT. Well, T would invite your supplying language, if 

you would do so.
Mr. JOHXSOX. I would be delighted.
Mr. EcKitARDT. Of some of the additional needs, because it. has 

been my experience that States almost nevur have sufficient funds 
to properly develop, at least, in an ido.?:? fashion the availability 
of their recreational land.

I know Oregon has done a splendid job. As a matter of fact, as 
I said in the beginning, both in the lower court and in the process 
of your administration of your beaches, T think that Oregon is 
exemplary in its program. I know of no State that has come close 
to vour development in these areas.

But it seems to me it would be very difficult to have all your 
problems solved, and you can just stav there from now on.

I do not think you have ever arrived at that position in the State. 
do you?

Mr. .Toiixftox. Well, knowing we have not arrived, there are real 
concerns, more with those uplands than it. is with the benches.

And to this extent, let me say this, we are concerned—my own 
personal concern in Oregon is that we have done a great job of 
protecting our beautiful beaches along the coast, and we are liable 
to end up with a bunch of junk, a cardboard jungle that blocks 
your view to get there, and that is what we are trying-^rwhat T am 
getting at.

T would be delighted. Congressman, to submit an alternative lan 
guage which I think would accomplish the concerns that I have.

Mr. ECKIIARDT. I would think that you probably would be con 
cerned with dune protection in this, would vou not. and enough room 
behind the dunes to actually protect them ?

Mr. JOHXSOX. Right.
Mr. EnofARirr. Incidentally, on that, same point, you referred to 

a case, T think, in Washington Stnto. in which it had been held 
t'hnt there was no prescriptive right.

And were you referring to Gordon v. IlflL and Gordon «. Burrj/1
Mr. JOHXROX. Xo.
T think the case that—it i«$ cited in the former testimony that T 

submitted there, and it is fthorctt v. Rive Ridge Chib. and there is 
one other case which T should have, included in there, was the 
ffiwhe* case in Washington. And T would be glad to send you that 
citation.

Mr. ECKHARDT. T am familiar with that JJvyhe* case. That was 
the case in which Washington had originally held that as a matter 
of law. it was entitled to the beaches back to the dunes and even 
went further than that.

Tt was where the dunes were in earlier *imcs. which was broader 
than the existing dune area at the time. T believe, and certain other 
questions. I believe, were raised in that case.
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on
do not think the Suprer. „. . . ...of whether or not the area back to existing dunes constituted public 
land or otherwise.

Mr. .ToitXNON. I have to be very honest. I have not read some of the cases since I argued the I/tiy case a few years ago. but. the Blue Ridge case, at that time we felt, you know, it was just clearly au thority to the opposite direction, and there are other State juris 
dictions.

For example, who says the public cannot acquire easement at any 
time?

Mr. EOKIIAKDT. However, I have discussed this matter with per sons in the Attorney General's office in Washington that has had 
control of these cases.

He tells me that the State of Washington is, in fact, taking exactly the same position that Oregon takes with respect to it entitle ment to land back to the dunes, 'and that these matters have not 
been put in contest.

Now, the two cases I referred to, the Gordon y. Htil and Gordon v. Burry. of course, were case* in that area, which you say is now sensitive to the State of Oregon, too, and that is behind the dunes.There was the question of access to the area that we are discussing in this bill. And in those cases—these cases were, brought by the State attorney general of the superior court for Pacific County to enjoin bulldozing, primarily, dunes on the Pacific Ocean front.A temporary injunction was issued on January 25, 1971. and in /furry on November 5, 1971.
There the bulldozing was landward of the vegetation line.
The State, nevertheless, took the position, and injunction was necessary because the structures of the preliminary dunes threat ened the people's right to use of the beach.
The preliminary injunction, as. I understand, is still in the State of Washington and is still contending that it not only has a right to protect the area we are. discussing in this bill, but also that the dunes themselves.
So in Washington, if the law has gone against it. it is neverthe less enforcing a stricter law in favor of the public as I think Oregon is. as I understand it.
Mr. Joiixaox. I think it is trying to.
\ think there is a tendency in the law in this direction, but I think there may be even some inconsistency.
Now. one point T did point out in my written testimony, which T did not mention this morning, this bill that just passed this last legislature, and I supported it although it was not a bill introduced at my request, and .was supported by* environmental grouns. gener ally, was a bill that says as to any future public use over'a private land, that this will not create any new rights in the public. It does not affect any preexisting right that exists.
The reason for this was because of the concern that resulted from the fltty case.
We. of course, not only our beachland, we have a lot of timber- land, private timberland and so forth, where, you know, the public
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cerned, "Are we losing o«r property rights," because we have basi 
cally said, "Fine, go ahead on your property." And they started 
fencing it off and posting it, and this type of thing. And that was the 
reason the legislature decided to pass that bill, was to cut off that 
concern.

Mr. ECKHARDT. Mr. Attorney General, I cannot help but contrast 
the view that you take at this time from that that the Governor 
took with me prior to the time you won the Hay case.

As a matter of fact, he discussed the matter with me in my office, 
in treating the legislation at the Federal level, as I recall, the State 
of Oregon, shortly after that, adopted almost the identical language 
of the Texas bill.*

You had your remarkable success in the Hoy case, for which I 
must congratulate you.

Mr. JOHXSOX. The Oregon bill was considerably different from 
the Texas bill.

I and one of the legislators, in effect, drew that bill, because i' 
got into a very heated controversy. I have never seen such, a public 
reaction, except possible recent events here in Washington, that we 
had in the State over that bill, but one of the things that we were 
concerned about, and most of the lawyers in the legislature at that 
time * -re concerned about, and an awful lot of the -bar. was whether 
we wou'd really be successful in proving those -easements. And T 
was skeptical as to whether we would win the /fay'case on that point.

And 'is it ended up. we really did not need the. bench bill, be 
cause ali we were doing was asserting a common law rnsement. and 
the couiis said we had it.

Mr. JScKHAwyr., Then you do not need this act because you have 
already got it. That is the point.

Mr. Joiixsox. Well, the interesting thing—the* interesting provi 
sion of that bill, the main provision of it was a* fallback position 
because we came up with the idea where we said if we cannot 
prove an easement, we are going to exercise the State police power 
and zone it. And we are going to exercise that power to its fullest 
extent

And the Hay case never had to reach that issue.
Mr. ECKIIAKDT. You know what the difficulty with that approach 

is.
Do you find it constitutionally difficult with the prima facie hold 

ing?
How ran a. State, for instance, xonf away individual's rights if it 

cannot, for instance, put into effect the procedure by which a prima 
facie presumption exists!

Mr. JOHXSOX. The zoning provisions that we had said no one could 
construct anything on the beachlands themselves, without a permit, 
and we never got to that question.

There was no question we were going to try to drive that police 
power as far as we could go. We did not know how far we could go.

We felt we could certainly prevent the hotdog stands, the kind 
of junk that you would get. And one thing about beach land, pure 
beach land, they really are not suitable for any kind of construction.
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Mr. KcKHARiyr. That is right.
Well, thank you, Mr. Attorney General. "Thank you very much. 

. Governor McCall and I arc very, very close, and he and T tio not 
always agree on every subject.. And I think Mr. Potter has a few 
questions.

Mr. POTTER. Mr.- Johnson, are you familiar with the Coastal Zone 
Management. Act passed by Congress last year?

Mr.' JOHNSON. T am not as familiar—I really am only aware of 
that act as passed, and one- of those things that I have to get down 
and study. \-

Mr. POTTER. I am not trying to trap vou, and I realize that that 
is kind of a dangerous question ;for one lawyer to ask another, since 
I would follow if by my. next question: "Are you aware that in such 
and such a section that all of your objections disappear." Earlier 
witnesses have, suggested, and subsequently will suggest, that the 
Coastal Zone Management .Act accomplishes everything that we are

•trying to do in this bill.
And I fpiess what I would ask you to do, if you have the chance, 

is to consider the, problem that we have addressed in this legisla 
tion against the text of that bill, and at a-later time——

Mr. "JOHN-SON. T would be-glad and delighted to do so.
Mr. POTTKR. Let us-know what you think.
Mr. JOHNSON. I .will very defintelj' do that. • ,

• I do not happen, to be 'one of those who—I am very concerned 
about. Federal intervention to some extent. T suppose, and I am like 
everybody-else, but I; am, not as cpncerncd as some of my fellow 
State, officials.

I think a little bit of -pressure from Congress in the area of land 
use. zoning generally, because I happen to think this is the critical 
environmental issue that faces—certainly faces my State.

We have turned the corner in my State in air and water pollution.
The real question is land use planning, and the kind of help, if 

we can pass the buck once in awhile up the line, just as the local 
likes to pass it up to us at the State, because I think there is no 
more, volatile issue in this matter than land use planning.

Mr. POTTKR. Would your apprehensions about constitutionality of 
the section dealing with presumption of the right of public access 
be lessened if it were to be made, clear that that presumption would 
extend only to the point that it could be, rebutted by evidence to the 
contrary? In other words, if it were a burden of going forward 
rather than a strict burden of proof I

Mr. JOHNSON. I really feel, particularly with prescription and 
adverse possession, prescription being as to easement, adverse as to 
bein^ title. I think you place the landowner in a very untenable 
position when he has to prove—like having to prove you were not 
M'fjligeiit. How does he prove that his property was not subject to 
adverse use.

Now, as to implied dedication which actually is, as I recall, and 
,1 have to admit I have not rend that case as'recently as T should 
have, really is the seaweed case went to an implied dedication more 
than it-did on prescription.

Mr. ECKHAXDT. That is correct.
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Mr. JOHNSON. There I urn not quite as concerned about that pre 
sumption.

Let me say I .raised this point. It is not a relevant point as fa* i> 
we are concerned in Oregon. We have established those easements 
but I do think it is a point that I am familiar with as a lawyer 
because I have been dealing in this held, and I think it is something 
jou have got to contend with. It may not be unconstitutional.

Mr. ECKHARDT. Let me suggest to you a case allied with this——
Mr. JOHNSOX. A court has to decide that, ultimately.
Mr. ECKHAWJT. If you will permit me, we had that question. The 

question could come up like this. The Matagorda Peninsula—penin 
sulas historically have been unavailable to the public, is cut across 
by the. Texas Colorado River, and that particular area is so marshy 
people have not been able to get on the peninsula. The peninsula 
Has been used as long as anybody can remember for grazing cattle. 
The seashore area, the gulf area has in effect at the east a fence, 
the sea is to the cast in our area, of course, and the proof of that 
fact would almost certainly rebut a presumption 01 prescriptive 
right in that case. It would not necessarily rebut a presumption in 
favor of the grant not including the right of the owner to exclude 
the public but as far as prescriptive right is concerned in a case of 
that nature, that is the kind of rebutting evidence that would cer 
tainly be available and .would I think with respect to prescriptive 
right preclude a contention that there was a prescriptive right to 
the use of the Matagorda beach. So, it. is really so impossible to 
bring out such evidence. It might be very difficult to bring out such 
evidence on the West Galvcston Island.

Mr. JOHNSON-. I think it would depend on the individual case, 
but I can think of some cases—I buy a piece of property and we 
have a case right now and the landowner keeps telling us what he 
has done—he has only owned the property for 5 years and we are 
saying that the prescriptive was picked 20, 30, 40, 50 years ago. 
How does he put. on the evidence as to that period? That is where it 
gets tough on the landowner.

Mr. KCKTIARDT. That is correct but how does the State put on the 
evidence and why should the case be weighed against the State?

Mr. JOHNSON. Well. I think it is basically this, that as T under 
stand part, of this is going back to schooling in real property law. 
but in real property law we always have—T think you always have 
to take this basic premise that, certaintv of the law is a very im 
portant element, that people .have got to know that these are the 
IxMindaries of my property, both the adjoining and both the adjoin 
ing landowners and everyone else has to know where those bound 
aries arc. what are the limits of those properties and the doctrine of 
prescription and adverse possession, and so forth creep into the law 
txjcause of the recognition that you did have to hav« some exceptions 
to title ownership because to accommodate the typical situation, and 
I remember when T had mv own house which is an old house in the
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are exceptions to basic principles which I think is probably very 
central to the whole concept of real property law and that is why I 
think when vou shift that burden of proof, then you are saying 
really that slip of paper that says—4hat has a metes -and bounds 
description of your property is meaningless.

Mr. EcKHAiuyr. I do not think so. I am surprised to hear this 
coming from a man in a State where the customary right to the 
bench has been established as a matter of positive law.

A.ll in the world this docs is say is this a presumption in favor 
of that customary right and how you can say that this is a shocking 
intrusion' on private property just surprises me, frankly.

Mr. Joiixgnx. We had no problem proving it. Of course, we were 
not proving it—we were proving adverse use. We were trying to 
prove, adverse use but we certainly had no problem proving public 
use Inw beyond the statutory limitation period, and I think the court 
.in adopting the English doctrine of custom, it was a somewhat un 
precedented situation from this standpoint that there is not much 
law or authority other than Blackstone and a 1932 case in New 
Hampshire, but I think the court did reach a very wise conclusion, 
but T think they said that custom really is not the statutory limita 
tion period. It has to be a much longer period than that, and they 
pointed out the fact which we had no problem establishing that 
the Oregon beaches have been used for this purpose for well over 
50 years, well over—well before ,fe had come into the Union.

Mr. P<nTKR. My recollection is that th«r^ are seven coastal counties 
in Oregon along the Pacific Ocean.

Mr. JOHXSOX! I think that is approximately right. I cannot count 
them all.

Mr. POTTKR. T just counted them on my fingers a few minutes ago.
Are. you running into any problems with the. county governments 

with regard to the kind of controls that you arc imposing or trying 
to impose?

Mr. Joiixftox. Very definitely.
Mr. Pom*. Are those the kind of problems that we might be able 

to he.lp you with in the context of Federal legislation!
Mr. ..fonxsox. No. T do not really think so. I think there is a 

difference of public opinion along the Oregon coast. T was raised on 
the Oregon coast. T was raised in Lincoln County, but the real estate 
interests along the coast tended to take prctfy parochial viewpoints 
and oftentimes they occupied the city council or had predominant 
voices'in the city council and the county commission; but when it 
really comes down to public opinion, and we have a very contro 
versial case, going now in which we are trying to—we are asserting 
this doctrine of custom and prescription Iwyond the vegetation line.

Mr. POTTKH. That is the Rauman case!
Mr. Joitxsoy. Right. And my mail increased substantially when 

we filed that case but it was really quite interesting the mail T got 
from the coast. Tt was about 50-50 and T. of course. T think everyone 
knows that mail is not a very good indication but there were an 
awful lot of people down the coast who said "great." So. there is a 
difference of opinion even there but the population centers of the 
State who. you know, solid support, there is of course those who
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will try to protect the coastline, the local business interests and I
think they take a very shortsighted viewpoint and we have, frankly,
some of the development we have seen on the coast now is much

"better development than we have over had on the coast in the past.
Of course, when T grew up the Oregon coast—a family would 

come from the South and from California and then to Oregon. The 
general attitude was then Oregon was never going to be developed 
anyway. Who wants to come up there and sit in all that ruin. Now 
we get something like 10 million Californians every summer. But 
those are changes'. Those are changes.

Mr. POTTER. What arc the kind of controls that you are. trying to 
impose in the upland areas? I guess we. all know Governor MrCVil 
has turned out the neon lights. Are you trying in effect to get them 
to take them out altogether? Is that the kind of control you are 
talking about?

Mr. JOHNSON. Of course.
Xow, I cannot state with authority. I know pretty much just this 

lajtf year completed the Highway Benutification Act. and T think 
Ve arc one of the few States that has—we are in process. We have 
bought those billboards and in fact right now we are going to leave 
a few of them up and we have gotten industry cooperation where 
we arc going to use this Scotch light and say that our lights are out 
but the service is still on to try to help out the motel and restaurant 
owners who arc concerned over the problem that they cannot turn 
on their signs. This is a temporary problem. We have got to much 
more a severe temporary energy crisis in the Nation—in the North 
west right now because of water.

Mr. POTTER. T asked my question a little obliquely. Are the kind 
of controls that you are trying to impose "transportation oriented" 
since that would allow the kind of help that the. Chairman was talk 
ing about with respect to the section 210 of the act or land use con 
trols?

Mr. JOHNSON. Land use controls. We are trying to develop a 
master plan for the Oregon coast which will, you know, provide 
for ordinary private development and ordinarily public develop 
ment. We are a lot better of! than most places are because 50 percent 
of uplands arc in public ownership today. The State is the predomi 
nant owner by the Forest Service, which also owns a good part of 
that upjand. We have an area in Oregon called the 20 Miracle Miles 
which is up in the northern part of my old county which then 
Governor Hatfield referred to as the 20 Miserable Miles.

Mr. POTTER. With some justification, as I recall.
Mr. JOHNSON. Yes. It is a tacky bunch of developments. It is 

improving but that is the kind of thing we have got to prevent but 
I do not think there is any movement in Oregon that will make our 
beaches into a permanent release area. We recognize people are 
going to come there. We are going to have facilities and there will 
be room for private enterprise and commercial development. It has 
got to be ordinary development and it has got to be development 
that fits into the general economic environmental program for the 
whole coast
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Mr. 'PorrEB. That is all the questions I have.
Mr. ECKIUKDT. Thank you, Mr. Johnson.
The committee will, at this time, recognize Hon. A. R. Schwartz, 

State Senator from the State of Texas. It is a pleasure to have you 
here today.

I know you have been one of the most instrumental forces in Texas 
in establishing good land use planning and supporting beach legis 
lation study. I know you will oe most helpful to this Committee.

STATEMENT OP HON. A. R. SCHWARTZ, A STATE SENATOR FROM
THE STATE OP TEXAS

Mr. SCHWAKTZ. Thank you, Congressman.

ought
that 14 vears ago, through your efforts, Texas became the first State 
in the Nation to protect the right of its people to gain access to their 
beaches which they have used since that time immemorial.

I am not going to read all of the remarks that will become a part 
of the testimony here today.

Mr. ECKIIARIXT. Without objection, you may proceed to summarize 
and speak extemporaneously and your remarks will be put in the 
record.

Mr. SCHWARTZ. I have taken the liberty in addition to the remarks 
to furnish not for the record, but for the Chairman and for the 
members of the committee copies of the publication of our Texas 
beach committee of which T was chairman called "Footprints in 
the Sands of Time," which contains the Texas story of our fight for 
the public's rights as well us a summary of the law of Texas to date.

Mr. ECKHARDT. That will go in the files of the Committee.
[The document was received for the committee files.]
Mr. SCHWARTZ. Thank you.
In addition to that, I submit a summary of the state of the law 

and the state of the art, so to speak, of the public rights to the 
beaches and State protection of that right in a narrative form 
divided in various ways including areas other than the concern of 
the public beaches themselves but rather the whole coastal zone.

I am delighted that I got to hear the other testimony this morning 
because in departing from my remarks I want to preface the re 
marks that I am about to rend by saying there seems to be a nega 
tive attitude of sorts in terms of establishing the presumption 
nationally that also exists on our State level.

The facts of life are that before the Texas Open Beaches Act 
which you so ably sponsored was passed the same negative attitude 
prevailed in our State as is now indicated across the Nation.

Although the attorney general of Oregon says that in Oregon 
people just presume that they have a right to the beach, and that 
attitude may not exist on Cape Cod, it occurs to me that people 
everywhere, as you indicate, believe that they have a right to the 
beaches and presume that they have a right to be there except in
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those States where they obviously had been sold out in prior years 
by a State government who gave or sold those public rights to' land 
owners. This is precisely what we are trying to avoid for the future.

I am distressed that more has not been done nationally.. Since 
I960, when you introduced this bill, 'a great event occurred in the 
passage of the National Coastal Zone Management Act which could 
provide a basis for your legislation being implemented on a State 
level. I think all you want to accomplish could be accomplished and 
the money made available through that 1972 act. It would work 
well in T^exas because our general land office is designated as the 
agency for concerns of coastal zone management in Texas by virtue 
of an act which I authored and passed last session, and there is some 
money in the budget in this Congress, as I understand it. to fund 
coastal zone management. I am certain that Mr. Knecht. who was 
here earlier, will address himself later this afternoon to that art and 
its possible use in your goals.

I think your passant; of the Texas net brought about a groat change 
in the Texas attitudes about beaches and the most important part 
of that act is that it has provided 11 foundation for developing State 
policies to make public bench rights meaningful. Tlic coastal zone 
committee, which I chaired for f> years, recently heard testimony 
that public rights were worth little if the beaches were filthy or 
cluttered with commercial establishments. During the past several 
years, therefore. T have authored and passed law providing State 
funds to local governments for bench cleaning, for regulation and 
limitation of commercial activities on public benches, for prohibition 
against signs attempting to exclude the public from public benches 
and restriction on sand removal from public benches and barrier 
islands as well as the sand dune protection act.

Again. T would add hero to my comments that Corpus Christ5 
adopted, last week, this first dune protection ordinance under the 
dune protection net which was passed 5si the last session to protect 
the sand dunes and require permits before any alteration might occur 
on the center line of the sand dunes in that county.

I expect every coastal comity in Texas to adopt that sand duno 
protection ordinance under the bill we passed in the last, session. We 
are going a step further than the title to the wet bench and then to 
the easement to the dry beach by hlso regulating activities on the 
dunes.

I also firmly believe, that the legislature was familiar with the 
bench legislation and that familiarity was instrumental in the 
passage of a Coastal Land Management Act in 1073. T believe the 
1973 Texas act will put us in compliance with Federal Coastal Zon 
ing Management Act of 1972.

I allude in rny remarks to my high school experiment which T 
think is the genius of what you did in Texas. They taught us to 
dip a bare string in a solution of sugar nnd water—'iust place it in 
a sugar water solution, I guess you might call it, and leave it over 
night and in the morning the crystallization of the sugar would 
occur on the string. Over a longer period of time you would hare a 
substantial amount of crystallization occur. I think what the legis-
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lation did in 1958 and 1959 was simply dip that string in the water 
of the gulf and we have crystallized around that the public rights to 
the beaches in Texas and I firmly believe that a national act of the 
scope that you propose would do the same thing and great benefits 
would accrue.

I will stick to the statistical information and jump again to your 
act in the sense that I believe the proposed national open beaches 
law accomplishes what the State court cannot, the recognition of the 
national interest in beaches and in the right of the public to use 
them, and in so doing, places the prestige and weight of the Federal 
Government behind the open beaches principle.

There is every reason to believe that the experience of Texas 
would be repeated on a national level. Without H.R. 10394, the 
public can only hope to win its right to use the beach in lawsuit 
after lawsuit, beach by beach, having to prove its right with regard 
to particular facts time after time.

With H.R. 10394, however, once the principle of open beaches is 
established, the congressional mandate will be accepted nnd the 
States nnd the Federal Government can begin to implement a policy 
to enhance the public enjoyment of the Nation's beaches.

The. landowners and shoreline developers of this country will 
find, ns did their counterparts in Texas, that the open benches con 
cept has benefits for them ns well ns the public.

The primary benefit is certainty, for without any clue ns to the 
existence or extent of public rights, n landowner who develops beach 
property in n manner which excludes the public now risks losing 
his investment in future litigation.

As T have indicated, the foremost feature of n National Open 
Benches Act would be the elimination of the trnct-by-tract litiga 
tion which currently is the only method available to establish public 
rights to the Nation's shoreline. But a National Open Beaches Act 
would have important secondary effects, just as the Texas net has 
done.

Tt will make the public nwnre of its rights. They will be nble to 
insist that their .local and State governments protect, the rights they 
have earned through long continued use of the beaches.

Public a^yarencss that the bench is free nnd open to everyone will 
also help eliminate one of the most shameful abtiscs of the American 
consumer—the developer who sells bench property which the un 
suspecting purchaser later finds is impressed with a* public easement. 
Once buyers realize that the entire beach is subject to public rights, 
this unscrupulous practice will be stopped.

A National Open Beaches Act will provide the needed impetus 
to encourage further Federal and State legislation promoting public 
enjoyment of the beach. Beach recreation, ns H.R. 10304 states, is 
a matter of national interest, and public use of the beach should be 
encouraged through a Federal-State partnership along the lines 
suggested in the act.

Some of the areas where cooperation is necessary and which we 
in Texas are ready to undertake are acquisition of access roads and 
ways, development of local or pocket parks, shoreline and new
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stabilization -programs a.rid,/l.ati<dv use"'controls , to encourage the 
complementary development "of/littoral property. '

I would also say' that those'who'say that the State ought to 
assume that responsibility, that it is a State matter father than a 
Federal matter, that :it might well be the citizens of the State of 
Louisiana who helped Texas—who helped Texas citizens establish 
the prescriptive right of easement on our bench, it may well have 
been citizens of Idaho or New York or Cape Cod who came to Texas 
and used those beaches that helped us establish that- easement. They 
may have been the people who drove down to the beaches. They may 
have parked on the beaches.

The beaches are a national concern and any citizen of these United 
States could help assist, in the attainment of that prescriptive right 
by the use of that beach facility.

I would hope that funds are made available for matching,fund 
programs been use in reality whether Oregon believes they might be 
penalized under the provision of your act or not, I see a great oppor 
tunity for Oregon as well as anyone else to continue to acquire 
highly critical beach areas and related lands for public use.

Again, the staitstics show that 2 percent of the beachlands in this 
country are publicly owned and that comes from Mr. Gibbons' state 
ment, the honorable Representative from Florida. In the case of 
Texas only 5 percent of the land is publicly owned and the casement 
applies to those areas from the vegetation line seaward if we can 
maintain that easement in the courts.

So. Mr. Chairman, anything that the Federal Government could 
do to establish a national policy which would make the public 
aware of its total right to the use of those beaches in our land and 
anything they can do to provide matching funds with which States 
might acquire more arid more of this very fragile and critical area 
in our land I think would help preserve o*he of the last great public 
recreational areas that is still in existence but is threatened with 
extinction. I would respectfully urge this committee to do everything 
it can under whatever legislation exists, whether it be coastal zone 
management acts or any other independent method as presumed in 
the National Open Beaches Act itself that the National Government 
and the Congress get on with the business of helping the public re 
establish its right to these public shores.

Mr. ECKIIARDT. Senator, in connection with your testimony and 
also in connection with Attorney General Johnson's testimony, have 
you a copy of the bill before you! In section 210 of the bill, we state:

The Secretary of TrariS|>ortatlon is authorized to proride financial assist- 
auce to any State, and to it* political subdivisions for the development and 
maintenance of transportation facilities necessary in connection with the use 
of public beaches in such State if, in the judgment of the Secretary, such 
State has defined and sufficiently protected public beaches within its bound 
aries by State law.

I think maybe if we struck the word "transportation" before 
facilities so it would read:

* * • for the development and maintenance of facilities necessary In con 
nection with the use of public beaches • • •.
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" Mr. ScmvAOTY. I flunk that striking that word would do very 
well what the Oregon Attorney General suggested in the sense that 
the development and maintenance of facilities is really what Oregon 
would want since they have already developed their beaches—tney 
might have used their matching fund acquisition to maintain their 
coastline. That is a very good suggestion and some enlargement of 
that type to include the suggestion that he made with regard to 
acquisition of arep.s upland of the dunes or of the sandy beach 
which would also be very helpful to us in Texas.

I think that we are acquiring large parks on the Texas coast. 
We have recently acquired four major State parks on the Texas 
coast through a State park bond authorization. We have used the 
Bureau of Reclamation matching funds in sonic cases for those acqui 
sitions. Any monies to be matched by the State which would give 
us that acquisition opportunity of upland as well as controverted 
beaches ana beach casements would be very helpful to the public use.

Mr. ECKHARDT. T want to thank you very much Senator for coming 
up here and giving us the benefit of your views on this, and we will, 
or course, welcome your continued advice, particularly with respect 
to this relationship between land use management and the determina 
tion of policy witn respect to control of beaches, as a matter of law.

Thank you .-.gain for your attendance.
The committee will stand adjourned until 2:00 o'clock this after 

noon.
[Whereupon, at 12:30 p.m., the committee recessed to reconvene 

at 2 p.m., the same day.]

AFTERNOON SESSION

Mr. ECKHAUDT. The hearing will be resumed, and we have as our- 
next witness Mr. Robert K. Knecht, the Director of the Office of 
Zone Management, Department of Commerce.

Glad to have you here.

STATEMENT OF ROBERT W. KNECHT, DIRECTOR, OFFICE OF 
COASTAL ZONE MANAGEMENT, NATIONAL OCEANIC AND ATMOS 
PHERIC ADMINISTRATION, DEPARTMENT OF COMMERCE, AC 
COMPANIED BT THOMAS NELSON, GENERAL COUNSEL'S OFFICE, 
NATIONAL OCEANIC AND ATMOSPHERIC ADMINISTRATION, 
DEPARTMENT OF COMMERCE
Mr. KNECHT. Thank you, Mr. Chairman.
I am glad io be" here. I have with me Mr. Thomas Nelson of the 

General Counsel's office in the National Oceanic and Atmospheric 
Administration of the Department of Commerce.

We have a prepared statement, and I think it'would be most help 
ful if I went through the statement, because I think it speaks to a 
number of issues that were raised this morning concerning the ap 
plicability of the. Coastal Zone Management Act to your general: 
concents.

Mr. ECKHARDT. Go ahead.
Mr. KNECHT. Fine.

30-tt23—74——«
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First, wo wish to thank you for the opportunity to be here today 
to testify on behalf of the Department of Commerce and the Na 
tional Oceanic and Atmospheric Administration concerning H.R. 
10394, which would establish 'A national* policy with respect "to the 
Nation's beach resources. Our comments this afternoon also apply to 
H.R. 4932, another measure designed to accomplish the same pur 
pose.

The National Oceanic and Atmospheric Administration has a keen 
interest, in protection and management of the Nation;s coastal areas, 
including its beaches. That interest stems from the Agency's many 
responsibilities for marine resources management, including those 
uimer the Coastal Zone Management Act we heard cited this morn 
ing, the Marine Protection. Research and Sanctuaries Act. the Fish 
and Wildlife Coordination A".t of 1958. the Fish and Wildlife Act 
of lor>6 and others.

Wo believe that the Nation's Ix-aches represent a unique national 
heritage and that they r.fford important recreational and aesthetic 
opportunities to our population.

However, wo do not favor enactment- of H.R. 10394. Basically, 
we believe that the problem of Ixmch access should be dealt with 
under the provisions of the Coastal Zone Management Act of; 1972.

Interpolating here. Mr. Chairman, our position is very similar to 
that presented by the Department of the Interior representative! 
this morning.

The Coastal Zone. Management Act was enacted almost exactly 1 
year ago. Through this landmark legislation, the Congress declared 
a national policy, "to preserve, protect, develop and where possible, 
to restore or enhance the resources of the Nation's coastal zone for 
this and succeeding generations."

The act. provides for the States to pay the central role in manage 
ment and protection of the coastal /.one, through the development and 
implementation of management programs to achieve wise use of their 
respective land and water resources.

A central thrust of the act is that the States, following suitable 
investigations and studies, public hearings, anil determination of 
their needs and problems, will develop programs for effectively 
managing their coastal lands and waters.

As the committee knows, the Coastal Zone Management Act pro 
vides financial grants to the States for development of coastal /.one 
management programs, and for administration of such programs 
once developed and approved by the Secretary of Commerce.

Interpolating again, it is similar to the approach being followed in 
the land use legislation.

The act provides that, the States can utilize a variety of regulatory 
measures to reflect their own requirements in assuring compliance, 
with their program.

We are encouraged to believe that the States will utilize these 
provisions effectively to increase public access and use of the coastal 
/one. A number of States have already recognized this need and 
are moving to meet it

Not all States, however, perceive the need exactly alike, and ac 
cordingly, their responses have varied.
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Texas has established public ownership of the State's beach areas 
up to the vegetation line. State, county, and district attorneys are 
authorized to bring suit to remove anything obstructing public ac 
cess to these areas. • • •

Oregon has passed a similar act which gives the citizens the right 
to unrestricted use of Oregon's beaches up to the vegetation line. 
Improvements on the beaches can only be undertaken with a permit 
from the State Highway Division.

The State of Washington has taken a different tack by passage 
of a Shoreline Management Act. The act calls for local governments 
to develop comprehensive shoreline use plans within their jurisdic 
tion. Permits are required for shoreline allocation or development.

The State government is responsible for providing criteria for 
use by the local government in evaluating permits and for establish 
ing permit procedures.

Michigan has taken a similar approach. Its Shorclands Protection 
iind Management Act requires the development of a comprehensive 
plan for the use and development of its shoreline. The State is to 
identify high risk erosion and critical environmental areas with 
subsequent regulation by local government. A State permit system 
is to l>e developed to provide control if local agencies fail to act.

Many other >coastal States have legislation and/or plans under 
consideration to afford similar control and protection.

In my prepared testimony I quote from section 302(c) at some 
length to indicate the concerns that arc, expressed in the Coastal 
Zone Management Act. I call your attention to the last part of that 
phrase, "decreasing open space for public use. and shoreline erosion."

That is one of the items that is specifically addressed in the find 
ings of the Coastal Zone Management. Act—passed by the Congress 
and signed by the President.

Excuse rno, but there are parts of my testimony that we can per 
haps insert, in the complete fashion and I will skip those parts be 
cause they refer to this.

Mr. ECKIIAKDT. Without objection your prepared statement will 
appear in the record at this point.

[The prepared statement referred to above follows:]
STATK.MKXT MY ROHKKT W. KNKCIIT, UIRKCTOK. Omcr. or COASTAL E.NVWOXMKXT, 

NATIONAL OCKAXIC AXI» ATMOKMIKKIU AIIMIMKTKATION, U.S. DKPAKTMKNT 
OK COMMKUCK

Mr. Chairman and mcmlwrs of the Commit tot', I wish to thank you for 
tin- upiiortuiiity. to !M> here today to testify on behalf of the Department of 
Commerce ami'the National Oceanic mid Atmospheric Administration eon- 
ceriiiiin II.U. 10304, which would establish a national policy with res|>ect to 
tin- Nation's beach resources. These comments also apply to U.K. 41KJ2.

The National Oceanic and Atmospheric Administration has a keen interest 
in protection and management of the. Nation'* coastal area*. Including its 
Leaches. That intercut ste.uis from the. Honey's many responsibilities for 
marine resources management, including those uuder the Coastal Zone Man 
agement Act. the Marine Protection. Research ami Sanctuaries Act. the Fish 
and Wildlife Coordination Art of lir.8, the Fish and Wildlife Act of UKMJ and 
others. \Ve l*lleve that the Nation's beaches represent a unique national 
heritage aud that they afford imiiortant recreational and aesthetic opi>or- 
tuiilties to out population.
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We,do .not favor enactment of H.R. 103JH. Basically, we believe that the 

p/oblem of beach access should be,dealt with under the.provisions of the 
Coastal Zone Management Act.of 1072.

The Coastal Zone Management Act was enacted almost exactly one year 
ago. Through this landmark • legislation, the Congress declared a national 
policy "to preserve, protect, develop and where possible, to restore or en 
hance the resources of the Nation's coastal zone for this and succeeding 
generations."

The Act provides for the States to play a central role in management and 
protection of the coastal zone, through the development and implementation 
of management programs to achieve wise use of their respective In ml and 
water resources.

A central thrust of the Act i* that the States, following investigation*, 
public hearings, and determination of their needs and problems, will de 
velop programs for effectively managing their coastal lands and waters. As 
tin; Committee knows, th« Coastal Zone Management Act prvoide* grants to 
the States for development of coastal zone management, programs and for 
administration of such program* once developed and approved by thu Secre 
tary of Commerce. The Act provides that the States can utilize a variety of 
regulatory nMuturw to reflect their own requirements in assuring compli 
ance with their program.

We nre encouraged to believe that the States will utilize these provision* 
effectively to* increase public access and use of the coastal zone. A number 
of States have already recognized this newl nnd Are moving to meet it. Not 
all States, however iwrcvive the need exactly alike and, accordingly, their 
responses have varied.

Texas has established public ownership of the State's bench areas up to 
the vegetation line. State, county, and district attorneys are authorized t<> 
bring suit to remove anything obstructing public ace-ess to these areas.

Oregon has passwl a similar Act which gives the citizens the right to un 
restricted use of Oregon's beaches up to the vegetation line. Improvements 
on the beaches can only l»e undertaken with a jienntt from the State Highway 
Division.

The. State of Washington has taken a different tnck by passage of n Shore 
line, Management Act. The Act calls for local governments to develop compre 
hensive shoreline use plans within their jurisdiction. Permits are required 
for shoreline allocation or development. The State government is resi>onslhle 
for providing criteria for use by the local government in evaluating jK«rmlfs 
nntf for establishing permit procedures.

'Michigan has taken a similar approach. Its Shorelands Protection Manage 
ment Act requires the development of a comprehensive plan for the u.se and 
development of its shoreline. The State is to identify high risk erosion and 
critical environmental areas with subsequent regulation by local government. 
A State permit system is to be develoi*d to provide control If local agencies 
fail to act.

Many other coastal states have legislation and/or plans under considera 
tion to afford similar control and protection.

The Coastal Zone Management Act. while providing for development of 
State programs, reflects this national interest as well. The Congressional find 
ings embodied in the Coastal Zone Management Act clearly recognize that 
effective coast zone management will address the critical need to protect 
beache* at well at other features of the xone. Section 302(c) states "The 
increasing and competing demands upon the lands and waters of our coastal 
zone occasioned by population growth and economic development, including 
requirements for industry, commerce, residential development, recreation, 
extraction of mineral resource* and fossil fuels, transportation and naviga 
tion, waste di»|H>sal, and harvesting of Ash and shellfish and other living 
marine resource*, have resulted in the loss of living marine resources, wildlife, 
nutrient-rich areas, permanent and adverse changes to ecological systems 
decreasing open space for public use, and shoreline* erosion."

The Secretary of Commerce, in reviewing and approving State coastal zone 
management programs must assure that these programs conform with the 
national Interest in the coastal xone, expressed in the Act.

AH one of the requirements for approving a State program, the Secretary 
intuit determine that it includes procedures whereby specific areas mav 1*
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designated for thf purpose of preserving or restoring them for their con- 
aevation, recreational, ecological, or retbetic value*. He mutt al*o find that 
the program provide* a method of assuring that local land and water line 
regulation* within the coastal zone do not unreasonably restrict or exclude 
land and water use* of regional benefit. We believe that both then* provision*, 
seen within the context of the overall policy statements in the Consul Zone 
Management Act, indicate general guidance to th- effect that State program* 
should make adequate provisions for public use and enjoyment of coastal 
area*. Tills, in our judgement include adequate provision for public accrs* 
to beaches. '

Initial funding of 5 million dollar* to begin rimpelmentation of the Act in 
FY V4 has been sought by the Administration and appropriations by the 
Congress are anticipated shortly. The-initial grants under this funding are 
expected to be made starting in February 1974. The Department of Com 
merce tind NOAA nre now actively engaged in administration of tht Act. 
Procedural regulations were published in the Federal Register on June 13, 
1973. We have und*r intensive efudy question* of defining national interest 
ait n basis for the- Secretary's review and approval of State coastal soue 
management programs. Guidelines for Secretarial approval of State program* 
are now In the initial stage* of development, These guidelines will be dis 
cussed in a aeries of public bearing* nod will be submitted for comment in 
the Federal Register before they become final. Through this process, we hope 
to be -able to address fully the public accent issue, nml the extent to which 
it must be considered in meeting the intent of the Coastal Zone Managerm-iit 
Act.

Tbe proposed legislation, H.R. 10394. would essentially restrict the .States 
tr, specific approach*.* and requirement* concerning public acceM to l*aches. 
It would leave little to State discretion. We l*ll«rve that It would I* prefer 
able to allow State development of coastal zone management programs subject 
to broad overall Federal guideline*, to procted ax envisioned by the Coastal 
Zone Management Act. Among our specific concerns with, the proposed legis 
lation I* the fact that Section 203 would appear to unduly restrict legitimate 
private pn>i*rty use* and activities of landowner*. since it could apply to 
all construction or development which in any way cou'.d Impede a person'* 
access to the beaches, regardless of the degree of that impediment, or avail 
able alternatives, and how far away from the. public beaches the construction 
is located.

The relation between the Federal and State governments in the prows* of 
easement acquisition is not well established. Condemnation of eamnents would 
apparently be a Federal function, yet State* appear to lx* required to pay 
25% of the coat of such easements. This would appear to call for shared 
financing, but not shared decision making. Tbe legislation does not specify 
how the program, to be administered by the Department of the. Interior, 
would relate to approved State coastal XOIM management programs.

In summary, Mr. Chairman, while we favor public access to beaches and 
believe this is a legitimate national need, we. believe that the, mechanism for 
addressing tbut need in an effective wanner, taking into account the respec 
tive responsibilities of both State and Federal governments, has teen pro 
vided in tht Coastal Zone Management Act of 1072. We would recommend 
chat the provisions of the Act. which arc just now being 'implemented, be 
allowed to function.

The Department of Commerce and the National Oceanic and Atmospheric 
Administration will be cognisant of the need for increased public access to 
hvttcbe* In reviewing State coastal tone management program* as they arc 
developed. Under the Coastal Zone Management Act w* ar« required to submit 
an annual report to the Congress which wilt summarise the progrtts in 
implementation of th« Act. and identify any problems which may have arlwn. 
This report will, therefore, provide a mechanism through which the Congre** . 
can asaes-i the extent to which provision for public access to beaches is being 
ad«quat*iy addressed. If it is found that public access te- beaches cannot be 
adequately addressed in the coastal aone management process aa currently 
authorised, w* would recommend that appropriate procedural or policy 
adjustment* to the Coastal Zone Management Act be cousldeml at that time.

1 will now attempt to answer any question* that you and your Committee 
may nave.
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Mr. KXKCIIT. In addition to the States that I mentioned many 
other coastal States have legislation and plans under current con 
sideration that afford similar control and protection.

The Coastal Zone Management Act, while providing for develop 
ment of State programs, reflects this national interest as well. The 
congressional, findings embodied in the Coastal Zone Management 
Act'clearly recognize that effective coastal zone management will 
address the critical need to protect beaches as well as other features 
of the zone.

The Secretary of Commerce, in reviewing and approving State 
coastal zone management programs must assure that these programs 
conform with the national interest in the coastal zone, expressed in 
the Coastal Zone Management Act.

As one of the requirements for approving a State program, the 
Secretary must determine that it includes procedures whereby spe 
cific areas may be designated for the purpose of preserving or re 
storing them for their conservation, recreational, ecological, or 
aesthetic values. He must also find that the program pibvides a 
method of assuring that local land and water use. regulations within 
the coastal zone do not unreasonably restrict or exclude land and 
water uses of regional benefit.

We believe that both these provisions, seen within the context 
of the overall policy statements in the Coastal Zone Management 
Act, indicate general guidance to the effect that State program* 
should make adequate provision for public use and enjoyment of 
coastal areas.

This, in our judgment, includes adequate provision for public 
access to beaches.

I would like, to bring you up to date at this point, Mr. Chairmnn. 
on the status of the coastal zone management program, and how 
we think it will bt» effective in this matter.

Initial funding of $5 million to begin implementation of the net in 
fiscal year 1074 has been sought by the administration, nnd appro 
priations by the Congress are anticipated shortly. The initial grants 
under this funding arc expected to be made starting in February 
1974.

The. Department of Commerce and XOAA are now actively en 
gaged in administration of the net. Procedural regulations 'were 
published in the Federal Register on June 13. 1073.

We have under intensive study at the present time questions of 
defining national interest as n basis for the Secretary's review nnd 
approval of State coastal zone management programs.

Guidelines for Secretarial approval of State programs are, now in 
the initial stages of development, in our oflbe. These guidelines will 
be discussed in a series of public hearings, awl will I* submitted 
for comment in the Federal Register before they Income, final.

Through this process, we hope, to bt- able, to ad'drc*.% f ullv the public 
access issue, and the extent to which it must IMS considered in meeting 
the intent of! the Coastal Zone. Management Act.

And now to some concerns, with regard to H.K. IfrMH.
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The proposed legislation. H.R. 10394, would essentially restrict 

the States to specific approaches and requirements concerning public 
access to beaches. It would leave little to State discretion.

We believe that it would be preferable to allow State development 
of coastal zone management programs subject to broad overall Fed 
eral guidelines, to proceed as envisioned by the Coastal Zone -Mau- 
agetaent Act.

Among our specific concerns with the proposed legislation is the 
fact that section 203 would appear to unduly restrict legitimate 
private property uses and activities of landowners, since it could 
apply to all construction or development which in any way could, 
impede a person's access to the beaches, regardless of the degree 
of that impediment, or available alternatives, and how far away 
from the public beaches the construction is located.

The relation between the Federal and State governments in the 
process of easement acquisition is not well established. Condemna 
tion of easements would apparently be. a Federal function, yet 
States appear to be required to pay*25 percent of the cost of such 
easements, so this would appear to call for shared financing, but 
not shared decisionmaking.

I think this point was mentioned at some length this morning.
Mr. ECKHAKDT. I really do not understand how either you or the 

other departments construed it, but if that is so, I would be the 
first to seek amendment to the legislation. .

Mr. KNKCHT. The legislation does not specify how the program, 
to be administered by the Department of the Interior, would relate 
to approved State coastal zone management, programs.

In summary, Mr. Chairman, while wa favor publu* access to 
beaches, and believe this is a legitimate national need, we believe 
that th« mechanism for addressing that need in nn effective manner, 
taking into account the respective responsibilities of both State 
and Federal governments, has been provided in the Coastal Zone 
Management Act of 1972.

We would recommend that the provisions of the act, which are 
just now being implemented, be allowed to function.

The Department of Commerce and the National Oceanic and 
Atmospheric Administration will be cognizant of the need for 
increased public access to beaches in reviewing State coastal zone 
management programs as they arc developed and submitted to the. 
Department of Commerce.

Under the Coastal Zone Management Act we arc required to sub 
mit an annual report to the Congress which will summarize the 
progress in implementation of the act. and identify any problems 
which may have arisen.

This report will, therefore* provide a mechanism through which 
the Congress can assess the extent to which provision for public 
access to beaches is being adrtjiu tely addressed. If it is found that 
public access to beaches cannot be adequately addressed in the 
coastal zone management process as currently authorized, we would 
recommend that appropriate procedural or policy adjustments to the 
Coastal Zone Management Act. be considered at that time.
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We think that (he question of access to, public benches is an im 
portant question. It is a question thnt. has a large component of 
national interest involved in it. >.

We think further, though, that the mechanism that already exists, 
.the Coastal Zone Management Act. provides adequate incentives to 
encourage the States to take necessary action, administrative or 
legislative, and to make further progress toward improving public 
access.

Mr. ECKHARDT. Thank you very much.
Sir. T would like to ask a few questions, with respect to -your inter 

pretation, of the bill.
On page 6 of your statement you say. "proposed legislation would 

essentially restrict the States as to specific approaches and require 
ments concerning public access to loaches." 

. Well, now, let us consider several States in this approach.
In the case of the State of Texas, there is a statute very much 

lijce the national statute, and the method that has been used for 
enforcement has not yet had to use the presumption of the prima 
facie showing contained in that bill.

But. in the case of Galveston Island, which is the case in which 
the Rrmrny ease arose, the. Stnte proved by considerable evidence 
that the beach had been used over a long period of time in order 
to support, as the court held, both implied dedication and prescrip 
tive right, T think plncinir the major emphasis on the former.

Of course, obviously, this act would not interfere with the State 
of Texas. l>ecftusc it is patented after th* State's law.

Now. in the. State of Oregon, n law similar to that, of Texns was 
initiallv passed. And ns the Attorney General stated, it differs in 
some respects.

T think he stated it did not include the presumption. Then the. 
Stnte proceeded somewhat like the State of Texas with the Attorney 
General having been given authority to protect the people's right.

The Attornev General went into court and obtained the. determina 
tion bv the court that was right by custom, derived from concepts of 
a»>eient Inw. law «roin«r back to time immemorial in the use of the 
benches, ns the Attornev General pointed out to people of Oregon 
who have always felt thai the Ixmches were theirs.

Thev apparently brought in evidence to this effect, and established 
something a little bit different than the prescriptive right of an 
imnlied dedication.

So they repealed the old law, and they enacted a new law which 
Inrffelv restates the result of the Jlity case.

So the law of Texas and Oregon arc quite different.
Their theories to the protection of beaches is different.
Now. the State of New Jersey is apparently developing ft kind of 

concept based on public trust which, again, is a different upproach 
to the total picture of people's right to'thc ben.ch<«.

I do not think New Jersey has any specific laws defining beaches 
or setting out any guidelines with respect to beaches. And. inde<»d. 
unless the law has changed considerably since 1067, and T asked the 
Library of Congress to analyze these laws—there was, I think, at 
that time, no State of Texas and probably the State of Oregon 
that hardly even attempted to define the area subject to public right
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There was case law, of course, in m&r.y States, but the case law 
went in almost ever)' case to the question of natural fee title and 
not to the question of the right of public use. And. of course, there 
is a body or law in New England that more or less follows colonial 
ordinances concerning the use of what they frequently call the flask 
adjacent to waters.

All of these are different approaches, and the ultimate results 
may be different with respect to that which cannot be used by the 
public as against a littoral landowner's title.

But, now, as I read this bill and, frankly, as I attempted to draft 
it. any of those theories could exist and could ultimately decide the 
right of littoral owners in the use of his land and the exercise of his 
tit)* against a claim of the public.

Now, I just cannot see how. under those circustanccs. vou can say 
that the proposed legislation would essentially restrict the States to 
a specific approach and requirement concerning public access to 
beaches.

Mr. KXKCIIT. Well, let me make a brief reply, and then I would 
like to ask the representative of our General Counsel's office to 
comment more fullv.

I do not have a legal background, so T cannot engage, in quite the 
same kind of dialog that T think you had this morning with the 
representatives of the Interior Department on the legal subtleties 
involved.

But, the proposed legislation attempts to define l>cachos in the 
rather specific manner. For example, J think public benches arc 
defined to extend upward—landward, to the vegetation line, or 200 
feet from the mean high water line, or to a discernible vegetation 
line.
' But,would that not be. a definition that would tend to apply to 
air States, and might it not l>c appropriate to all States been use of 
differing geophysical and biological situations, as an example?

Mr. ECKITARDT. There is no question but that the definition is 
difficult to draw—to apply to all States. But T think we were able to 
draw the beach, as denned in 201(3). in the case of typically sandy 
or shefl beach with a discernible vegetation line, which is constant 
or intermittent, it is that area which lies seaward from the line 
of vegetation to the sea, and (b) in the case of a beach having no 
discernible vegetation line, the beach shall include all area formed 
by wave action, not to exceed 200 feet in width, measured inland 
from the point of mean higher high tide.

Now. there are, of course, several kinds of lx»aches as the type of 
beach that just perhaps is most typical in the United States, like 
all of that other Texas shore, mostly on islands and peninsulas, the 
same is generally true of a <rood many of the Southern Atlantic 
beaches and the beaches running down into Florida, and the gulf 
coast beaches of Florida, the beaches along the Southern States 
bordering on the gulf.

Now, that would all be covered by (a).
There are, however, situations within this category in which it is 

difficult to ascertain where the vegetation line is.
For instance, at the end of Galveston Island, where the sea has 

swept all away across the island and other places where, due to
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artificial disturbances with the dunes, or perhaps due to severe 
storm action on a narrow island or jxjninsula, there may be areas 
where the sand dimes are eliminated. And there, of course, what you 
do is find a point of elevation at each side of the. obliteration, and 
you reconstruct the line that would constitute that level.

And, secondly, you have a kind of l>each that- is typified. I think, 
by the upper New England coast, the stony Ixiach with very little 
sand, or at- least the coast is so rocky that it is more or less un 
affected by the sea.

And T suppose the third type would be the rather high cliffs on 
parts of California's coast, not unlike the Scottish or English coasts 
or the North Sea.

That is the reason it was necessary to put (b) in because (a) is 
not very applicable to that situation. But T think that there is some 
reason why we ought to be trying to define what we are talking 
about.

We arc talking about a public right, and I could not accept the 
pro|>os5tion that this is impossible of delineation.

T certainly accept the proposition that it might be better clarified, 
but there has been a very sincere attempt to do so. frankly, if you 
will notice the Texas law as against this.

Some of the imperfections for that law, T think, were, perfected.
Mr. KXKCIIT. Right.
We would certainly agree there is a need to attempt to define the 

publ'r rights on the beach. T think the main issue is where can that 
be?* lie done and where should it be done, at the State Jevel or Fed 
eral level.

Mr. EOKIIARDT. The trouble is, though, the States have not done it.
When T had this report made, as I say, I think only Texas had 

defined the beach.
As a matter of fact, in the case law until the case of the Seaway 

case, and the two California cases and the Hay case in Oregon, 
until that time, there hardly had hben anv differentiation between 
the. question of right to use of the beach, the question of actual fee 
ownership.

T really find very, very few cases before Seaway that even rccog- 
ni-e the possibility of a difference. '

Mr. KXKGIIT. Undoubtedly true. Mr. Chairman, but I think times 
an» nlMiit to change.

From our perspective, we hope that the new Federal legislation, 
the Coastal Zone Management Act. will accelerate and encourage that 
change.

And. in fnet. that is one of the stated objectives.
Would it be helpful if T were to give a brief description of what 

we are now doing with the States and how it might directly affect 
•tho nrngram?

Mr. EcKiiARnr. Certainly.
Mr. KXKCIIT. As T mentioned in the prepared statement, it is 

exacted that funding is about to be forthcoming, to begin the grant 
program to States this vear.

There are 30 coa«ti»l Stntf><«, including the Great Lakes States, and 
20 of those State have indicated that they are coming forward in 
the current fiscal year to apply for grants to begin the program.
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Now, the statute lays out very clearly what the State has to do 

to succcsfully complete the program.
One of the questions that they are to consider is public access to 

beaches in developing a management program to implement those 
State plans.

It seems to me that the testimony by the attorney general of 
Oregon was very clear on that point. The need now is for planning 
and management in the. coastal areas. 

Mr. KCKHAHIXT. May T interrupt you just a moment at that point?
The reason for that in Oregon is that Oregon has established the 

people's right to the very beach that we are discussing here.
Now, at'the point where the j>cople's right is established, the 

planning and management and access becomes important.
The same thing is true with resi>ect to Galveston Beach, but let 

us suppose that the Texas Open Beaches Act never passed, and the 
Sewwy case had never been brought.

Of course, the Attorney General went into the Seaway case, be 
cause he was directed to protect the public right by virtue of the 
Texas Open Beaches Act.

But had that not been brought, what was happening on Galveston 
Beach was the building of barriers that went, as I think I described 
earlier, right into the sea.

Now, once this occurred, and once it has continued for a period of 
time, just as it has in parts of Florida, then there is no beach to get 
access to in all the land planning that you want to put into effect.

I do not disagree with you at- all that the State should be en 
couraged in planning and enforcing access. But it seems to me that 
every example you have given is a situation in which there is some 
bench to get to.

T wonder if you would be able to give us some statistics as to what 
has happened with respect to beaches practically available for 
public use over some period of time? ' 

Is it increasing? 
Is it diminishing!

To what effect is planning affecting diminution or increases?
Give us any information that would indicate that.
Mr. KjaiciiT. I do not have good statistics on. that, but perhaps 

we could try to provide that for the committee.
My intuitive feeling would be that there has been a decrease m 

many visible locations due to intensive recreational development, 
commercial development in coastal areas.

At the same time, however, through the national seashore pro 
grams and other Federal and State programs, there have been 
additional public acquisitions, and I am not sure that one will not 
offset the other in total.

But T do not have numbers to back that tip.
Mr. EcKiiARim Well, take the Texas beach in this respect.
We have acquired Padre 'island, which is a very substantial stretch 

of beach, but it is a relatively small proportion of the total beach 
affected by tl»Q Texas Oj>en Beaches Bill.

The thing that, has really made the beach available has been the 
determination that the people have a right, as a matter of law, to existing beaches.
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the two cases in California and the Seaway case in Texas, which 
only applied to Galvcston Beach, were construed to be applicable 
to much more of the beach and that, therefore, prevented entrench 
ment on it.

But I would be willing to bet almost any amount of money that 
those legal decisions constituted a vast acquisition of land for public 
use far oeyond that which had obtained by actual purchase of sea 
shore area.

Mr. KXECIIT. Let me speak directly to that point.
Why do I think that the Coastal Management Act will provide 

incentives to the States that have not yet clarified the legal situation?
What the States have to do under the act is to develop a manage 

ment program for their coastal areas. First they must articulate, 
goals and objectives for their coastal areas.

These goals will not only involve improved water quality, im 
proved land and water management in general, but otner specific 
goals.

We will urge them to set quantitative goals with respect to in 
creased public access.

The State has to demonstrate that it has the wherewithal and the 
legislative framework to implement its proposed management pro 
gram.

It has to withdraw from local governments—in some instances, 
those powers over the regulation of decisions of more than local 
interest, and it must show that it has a working system of land and 
water use controls.

When the program'has been approved by the Secretary of Com 
merce, the operation of that approved program will be funded in 
part by the Federal Government.

Now, you CMJ ask what incentive will be provided by having an 
approved program?

Federal action, either direct action by the Federal Agency or 
action licensed by the Federal Government, has to be consistent with 
the States approved management program.

This gives the State much increased leverage, we feel, -in dealing 
with the Federal Government with regard t'o the destiny of the 
coastal area.

This is the same type of leverage that is involved in the Land Use- 
Act that is pending.

Ws think the incentives will be there for a State to set goals for 
increased public access, and then follpw through with the necessary 
State legislation to achieve it.

Mr. ECKHARDT. Let me quickly say that I think the program is a 
most worthwhile program, and I certainly did not wish to dis 
parage that in any of the statements I made.

The only point I was trying to make is that it s?ems to me you 
have two problems;

One is the problem of legal right access to that which, at least 
some claim belongs to the public in the first place and has been 
illegally trespassed upon.

Now. that is the kind of thing that this bill and the Toxas statute 
and Oregon statute and the common law approach, and the matter 
that California addresses itself.
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courage .this byproduct, largely moves in afterwards, it seems to me, 
and provides guidelines with respect to using that which is the 
State established some type of control over, either by ownership 
or by zoning or by any other means. And I cannot see for the life 
of me how these two things conflict with each other.

It would seem to me, on the other hand, they are supportive of 
each other, and I feel they rather fill different needs.

I agree with you there is a perfectly legitimate argument that we 
should not move as far with respect to that first goal federally as 
this bill goes, and that perhaps we should simply wait and let the 
States move.

But my difficulty with that conclusion is that I think statistics 
will show advancements upon public right have run at a much 
higher pace than the protection of the public right.

Now. if I am wrong about that,'we ought to be able to develop 
the facts on the matter and that is the reason I suggested that per 
haps, after this hearing, you might ^ive us some statistics that would 
indicate those present.

Mr. KXKCIIT. We will certainly endeavor to do that. I agree with 
the main point that you are making.

[The information follows:]

l'U«UC AND PKITATK SHORELINE Ow.NEMHIP AND ClIANCB

We have endeavored to obtain Information on the relative public awl
.private shoreline ownership and change thru time. Three data bases were
"located. The first is the Report of the Outdoor Recreation Resources Review
Commission made in 1982. This is used for historical comparison in our response.
The second source is the National Shoreline Study, of 1971 by the Aruiy Carp*
of Engineers. The third source is NOAA'K data wed in mapping and charting
activities.

Tal.le 1 highlight* the problem. (Note that we have not included data for nil 
coastal >--tates but rather hare used the Northeast for illustration purposes.)

For any given state the three data bases differ 1n the basic statistic of total 
shoreline. This obviously complicated making a comparison of changes in owner 
ship status from 1962 to present. Nevertheless we have made a comparison be 
tween 1962 and the present by expressing the private holdings as a percent of 
the total shoreline for each data base. Utilizing this system, Table 2 illustrates 
that ain»trently public ownership has increased over the past decade.

TABU l.-NORTHEAST STATES SHORELINE

•
State

Main*
Maobnd
MasiaehUMtts. .............
ViiflnU... .................
NtwYoik (All.).... .........
Rhod« Island. .... . . .... 
Ni«J*t)ty....... ..........
Connecticut........ ...... —
DoUwait.... ——— ........
Ntw Hampshiu.. .... . __ .

ORRC-1M2 i

2.&12
1 3d

(49
M2

1.071
111
3d•1(2

97
2$

4

ToUl mil**
CORM971 J

2.500
1.939
1,200
1.095

(M
340 
4G9
270
216
40

ShoitliM

NOS >

3.471
3.1*0
1.519
3.315

' 1.150
3t4

1.792
(11
311
131

Piivati
ORRC-1982

2.S71
1 252

(31
664

1.024
170 
333
153
79
22

l
COUP-1171

2.420
1,(79

»35
7*9
402
210 
272
215
1(1
21

> Outdoor Rfcrwtion RMOUKM RtvJtw Cwnmiiiion Rapwt. 19K.
J Th« National StMiiMM Study R«0wt, Autuit 1971.
3 Th* CeutliM of tha United SUtei, NOAAVf I7104J. 1971.
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TABLE 2.-NORTHEAST STATES SHORELINE CHANCE IN PRIVATE OWNERSHIP

Shoulint ptirtnt ptivatt

Slat* ORRC-1962 CORP-1974

Maiw.. ...... ...........................
MwyUnd.. .............................. 
MmachUMttt............................
Virfinit. ...... _ .... __ . _ ...........
NtwYoiK (Atl.)...... ........ ........... 
Rhodt Island. .............. ..........
NmrJtrMy..... ...........................

Ddawart...... ..... ____ .............
N«w Hampshire........ .... ...... .   .....

.................................. 9t.7

................................. 91.5 

.................................. 97.2

.................................. 95.9

.... . .......................... 95.6 

.................................. 92.1

.................................. .90.9

................................. 94.4

................:................. 11.4

.................................. ».o

96.4
16.5 
77.9
70.3
(3.0 
12.3

 57.9
79.6
77.7
70.Q

Mr. KNKCIIT. On the question of sequence, which comes fii-st. the 
establishment of the public right and then the planning and manage 
ment, or vice-versa.

It seems to me, in listening to the Attorney General of Oregon, 
that their situation would have been easier had they had the plan 
ning and management prior to the increased recognition of the. 
righ'ts. perhaps localise now they have some real problems to deal 
with in the unsatisfactory and unsuitable developments that hav!» 
takon place.

Mr. EcKHAnnr. I think there is one though that was not really 
brought out in the colloquy concerning Oregon.

Oregon is somewhat u peculiar question—T mean, it is not an 
area with a tremendous population pressures on Ixwhes as. for 
instance, is the casein New York and New Jorsey. :ind to a little 
lesser extent, in Florida and other Atlantic State beaches. And again 
to another lesser extent, on Oregon and the. Texas beaches, particu 
larly those up around more populated areiis from all the way from 
Beaumont. Orange, in that area, down through Houston and Free- 
port.

Now. Oregon may have had a little more leeway, and perhaps the 
reason they have done such a good job is because they have prob 
lems, or their problems were not so gigantic. And the thing that 
worries me is that if we do not move in at a proportionately carlv 
time in its history, because its problem had not developed, we do not 
move in pretty quickly with some kind of positive action to protect 
public rights, or so assign someone the authority and the responsi 
bility to do it, we may find the beaches gone before we get to plan 
about them—before we get to develop access to the beaches.

And access can only be to beaches if the public has a right to go 
to them.

As soon as the public has a right to £o to the beach, which may 
have diminished sufficiently. I suppose we can easily buy access to 
what remains, but it will be infinitestimal compared to the national 
need.

Mr. KXRCHT. Well, I certainly support your concerns.
Legislation of this type has been before'the Congress for the last 

3 years, and so maybe the time scale we are talking about is a similar 
time scale.

I am hopeful^ within the nert 2 years, we will know the extent to 
which my prediction is correct, and that is to say, the extent to
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which coastal zone management has acted as a stimulus to the re 
maining States to move ui this area.

Annual reports are called for to the Congress, and they will con 
tain a clear statement as to what kind of progress is being made. And 
if within a couple of years, we do not see adequate progress using 
the coastal management act as the instrument, additional legislation 
could well be considered.

Mr. ECKHAHDT. Incidentally, I want to compliment you about your 
critical reference to section 203. I think you are perfectly correct 
that the language of 203 is too broadly drawn.

203 really intends as a supplement to the. rest of the bill, and it 
was intended ns relating to construction of barriers and restraints, 
essentially at- or on the area subject to public right.

It was not restricted specifically to areas at or on that particular 
place because it was thought that certain barriers closely adjacent 
to them might well be included technically if there were prescriptive 
or customary rights to use those ways to the bench.

However, I think your point is well taken, that the language, at 
least, is broad enough* to deal with for instances.

It might imply the person had to make available the right of 
way across, say, acres of private, land to get to the beach.

This is addressed much more specifically in the Texas act in that 
the "Texas act makes it very clear that the provision docs not re 
quire the making available access, to the beach across areas that are 
not already public or charged with a right of entry.

Of course, in a Federal act of this type, it would behoove the 
precise meaning of perfecting that provision which would be left 
to the States themselves.

I agree much of this should be a State, matter, and whatever stat 
ute might be passed federally should have considerable flexibility 
for a multitude of State approaches.

It might be quite different from each other, but I "think your point 
is certainly well taken.

Mr. KXKCIIT. Thank you.
Mr. EcKiiAiuyr. Did your colleague have any remarks?
Mr. NKI.SOX. Xo. T did not.
Mr. EoKiiAiinr. Thank you. very much.
Mr. KXKCIIT. Thank you for the opportunity, and again, we com 

mend your interest in this important problem and especially your 
pioneering work in Texas in your early role.

Mr. ECKHARHT. Thank you, sir.
Mr. NKLSOX. Mr. Chairman. I might ask, T understand you have 

a law review in the Syracuse Law Journal this last summer; is that 
correct?

Mr. EcKHARiyr. That is right.
That is volume 24, No. 3, summer of 1973.
Mr. NELSON. Thank you, very much. I am a little behind in my 

reading.
Mr. KXECHT. Thank you, very much.
Mr. ECKHARDT. There has been some reference to my law review 

article. Without appearing presumptuous I might say if it is not
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objectionable it should be entered in the record at this time. The 
Chair hears no objection. 

[The article follows:]
(Syracuse Law Review, Vol. 24, No. 3, Hummer 1S>73]

(Congretiman fob Sckhardt (D.-Tt*a») ha* recently proposed national legitlation to 
imtur* the American pMblifft right to enjoy ocean /rout land*. The Echhordt Mil, 
II.R. t>ii, guarantee*, con*l*tent tclth property right* of littoral landowner*, fret and 
unreitricted public me of ocean beache*. In the following article, Congrettman 
Svkhardt mates thr cane for hi» open beach** propotal, <H»cu»*ing the common taw 
it] beach oiCHtmtiif and, particularly, recent development* in Tetat, Oregon and 
Aeic Jersey tchich he believe* lend tupport to hl» bill)

A RATIONAL NATIONAL POLICT oir PUBLIC USE or TUB BCACHKS 
(Bot>ert C. Eckbardt*)

I. THE noSLEH RAISED

There has been a continuing encroachment on what has been in the past 
tactt'v accepted as a public right to access to the sea and enjoyment of the 
shore. Such encroachment runs directly counter to an intensified public need 
for the beaches.1 It is the burden of this paper to show that, front both a 
legal and a legislative point of view, such public need should be considered 
the paramount interest involved. Thus, the legal basis for encroachment should 
be closely and critically examined and, where encroachment is not shown to be 
justified in law, it should be judicially halted. In addition, a free and unre 
stricted right to public use of the beaches as a common should be legislatively 
protected to the full extent that such may constitutionally be done.

At-the outset it xhould IK* understood that what has been recognized in the 
past as a public right to accent to the sea has depended at various times and 
places on (a) what land is involved, (b) the nature of the use by fae public, 
and (c) the extent to which "t'ue people" and ''the sovereign" are considered 
as separable or merged.
A. What land i» involved

Three zones are involv«u. Though there are refinements in definition which 
make the labels inexact when they are applied in various Jurisdictions at 
various times, it is convenient to refer generally to (1) the tea as the area 
seaward of wean low tide, (2) the forethore as the area between mean high 
and mean low tide, and (3) the dry land beach as the area from mean high 
tide to the vegetation line.

Law with respect to control of the bed of the sea by the sovereign is, with 
reti|*ct to all matters pertinent to this discussion, fre« from controversy. It 
is clear thut the sovereign, a* ..tposed to any littoral landowner or any 
meinlwr of the public, may hoid, control, and mine such area just as an 
owner of dry-land property might exercise the same rights of proprietorship.

The forcxiiort (or wet sand area, or tldelands, as this area is sometimes 
designated) has historically been considered jutt publioum. It is held by the 
sovereign, not as personal property, but in trust for the benefit of the public. 
Thus, the line between private and public ownership generally may be placed, 
at the landward Imrder of the foreshore.1 The normal common law rule

•Member. United SU'.e* Hcu«,t of Repr«*«ntatlvec <D>l>xa«. HarrU County, 8tb Cos* 
frewlonal DUtrltt) ; B.A.. Untttrulty of Texan, 19X5: L.L.B., Unirer»lty of Teiat, 1839W 1 
Member. Texa* Houne of K*pfe«entttttvi>*. 1958-60. In the Coofr*M, Mr. EckbardC 
pretently *erveu on the. Committee on Interstate H Foreign Commerce (KubcommttteC' 
on Commerce A KlimnctO ami tbe Committee on Merchant Marine A KUheriea (Subcom 
mittee ou Fltberten * U'lld'Jfe Conservation. Oceanography ft Merchant Marine.)

' "Kemalnlue tidal wi Vr rwourcex . . . (Httll In tbe ownership of the State) are 
becoming very scarce. • .mauds upon intern, by reason of Increased population and 
tudustrlil development « > much heavier, aud their Importance to the public wtifare 
have become much wore tuparent." N«w Jersey Sports and Kxposltion Authority r. 
McCrtne, 81 N.J. 1. r>\2«TA.2d 545. 571) (1672). Neptune City v. Avoa-by-th*Bea. 
61 N.J. 2tt6, 204 A.2d 4T (1972).

Btt alto Note. ^nMte A cent to Ueaehtt. £2 STAK. L. Bsv. 504 (1970). 
' < Except that Main*. Massachusettn. and New Hampshire, following a colonial ordi 

nance, draw their 5me between private and public- ownership at low water or 100 
rods seaward of high water whichever are* Is less; and Virginia. Delaware, and Con 
necticut set the line at low water.
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put* this Ixnindary at the mean tide line.' There are variations, depending 
on the basic la ml law us to what "high tide" Is nieuiit,'

Thus, it nmy In; seen that the foreshore is generally conceded to lie available 
for public use.3 Even if the free title to the foreshore is granted by the sov 
ereign to private owners, since the sovereign holds the land in trust for the 
public, such grunt doe* not divest the public, under the common law concept, 
of its traditional right of use."
H. The area -in controvert!/: the dry *a»tl bench

Therefore/ the uccn primarily in question is the dry Hand beach.'This Is 
the nrea in which the conflict arises between the littoral owner, attempting to 
occupy the area to the exclusion of the public, and the public, attempting to 
assert a right of traditional or long accepted usage.

Ik-cause it la this area (hat is primarily in dispute, and l>wau.;e this 
area In more difficult to define than the other two, a definition of its landward 
liotindary is a|>propriate here. Koughly the line of vegetation may be said 
to be the extreme seaward boundary of natural vegetation* which typically 
spreads continuously inland. It includes the line of vegetation on the seaward 
side of dunes or mounds of sand typically formed along the line of highest wave 
action. Of course, liter'.; are problems in 8i»eciflc caws, which could arise both 
in court action or In application of a statutory definition, which would have 
t<> be resolved, but these are not Iteyond the competence of the court or the 
legislative body to define.7
(A The nature of the u*e l>y the public

The use by the public with which we are concerned here is Hint related 
to iicci:** to thv *VH. We are not concerned with other uses which generally 
derive from ownership of fee title to land. But the term acccst to the »ca is 
use<l,here «s a term of art. Its meaning is not restricted to travel from the shore 
into life sea. Kather, the term encompasses enjoyment of the seu and its fringes 
in reasonable and traditional ways. Seafarers and fishermen have traditionally 
used the beach to land their.boats and dry their nets.* Nor has the traditionally 
use been limited to seafaring folk. The Ix.tich has bei'ii used as long or longer 
by landsmen as a source of shellfish,'1' as a mode of travel, and as a place 
to sunbathe and generally to enjoy the sun and surf."

Thus, ihe nature of the use to which a right of access to the sea attaches 
is delimited by that general kind of use which 1ms roots in tradition. The fact

3 Not only <lo the state* which adopt the, normal common-law rule apply tats 
lint also several states v IKIM- law IK affected by I IK- Spanish niul Mexican grant*. Ala 
bama. Cull for it lit. mill Florida. <lo so.

1 Thus. In Texas. grunts made Itcfore January 20. 11MO. lire good onlv to menu 
higher high tide. iMli-r grnntx of littoral land by Texas follow the common-law rule. .

s For Instance. In Slali- c-r I'd Thoruloii v. Hay. J.*i4 Ore. .*tS4. ——. 4I(U I'.-d itil, 
i;?:: it!ir,;i) It wax xal<!: "Kelow. or st-nwanl of. tint iiifiiu lilcli tide line, in the xtat«- 
ownisl forftilion*. or wi-t-sand arcn, In whl«-h thn liiniluwiifrK In ttiU c-tue concede th« 
imlillcs imrniiioiiiit rlelit. mid coiivt-rnliit; which tln-rt? Is no juxtlclnhle c-ontrover«y."

"Miirtln v. Watlilcll. 41 U.S. :ilt7. 4i:{ (184^).
•The ilt-flnltlon In U.It. 4U:iU. !i:t«| Cone.. Ixi Sftoc. (l»T:t). n|i|i(>iini to reach most If 

not nil situations. thoiiKh such 11 laj-k In not without dlllK-ulty. )lcHrlnex on the 
Mil. whic.li iin* xi-hiiluM to coiium.-nc,** lu muiiincr l!iT:t. will !*• helpful. The. pertinent 
laiiffuuKe IK an follows:

••(::) •ItHit-h* IK the urea along tin; xhore of the Ken affected h.v wave action directly 
from the open sea. It lx more pree.lxely tletlneil In the xltutttloitK ami under the 
conditions hereinafter xe.t forth ax follows:

••(A) In the c»xe uf t.vpk-allv xau:ly or «he|| heaeh with a illxcerntblt vefetatlon 
line which Is constant or Intermittent. It In that .area which Hen neawurd from the line 
of vegetation to the sea.

"(It) In the case of a beach having no dlw«-rnll>le vegetation Hue. the beach nhatl 
include all area formed by wave action not to exceed two hundred feet IB width 
< iiienxiireil Inland from the point of mean higher high tide.)

"(4) Th'e 'line of vegttutlon' IN the extreme neaward boundary of natural T*getttlon 
which typically spread* continuously Inland. It Include* the line of vegetation on 
the seaward tilde 'Of <!utie* or mound* of wind typically formed along the line of 
highest wave action, and, wJiere »uch a line U clearly defined, th« iam« shall 
constitute the Mine of vegetation.' In any area where tnere i* no clearly market) 
vegetation Hue. recourse shall be hail to the nearest clearly marked line of vegetation 
on each Kldo of such area to determine the elevation reached by the highest waves. The. 
•line of vegetation' for the unmarked area shall be the line of constant elevation 
connecting the two clearly marked line* of vegetation on each dlde." (The hill then go** 
Into a detailed description of how to extend and connect tbn polntx Involved.) 
H.K. 4032. BSd Cong., 1st Be**. If 201(3). (4) (10T3).

•Blundell r. Catternll. Km Rng. Rep. 111>0 (K.B. 1821).
•Peck T. Lockwood. ."• Conn. (I>ay) 22 (1811).
»White T. Hughe*. in» KU. ?A. 58-50. 100 So. 448. 450 (1030).
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that a {art has been replaced by a wagon, then an automobile, does not alter 
the traditional nature of the use." The important point is that the betch ba» 
been used for certain fen-related activity as far back as the memory of. man 
reaches.
D. What area it ivbject to

But how' far landward do«s this traditional use extend? Does it include the 
dry sand beach? I think, it may reasonably be considered to do so unless the 
facts and law relating to a specific situation rebut the reasonableness of that 
proposition in a specific ccse. Reasonable guidelines, limitations and rules of 
evidence can be proved statutorily."

For centuries men have used the beach in the manner described above without 
making a precise distinction between the wet Hand beach and the dry sand 
bench." Indeed, most of the traditional uses of the shore, if permissible only 
as to the tidelands or wet shore, could not be enjoyed at all at high tide. 
Furthermore, the line between the foreshore and the dry sand beach is not 
clearly marked on the land, nor is it as constant, as is that between the beach 
and the uplands." It is this latter boundary which is recognizable and meaning 
ful as reipects vie as distinguished from cncncnhip.

But, an noted above, only certain uses are within the classification of uses 
traditionally relating to access to the sea. Others must follow ownership. 
Thus, on<> asserting « right to public use may bring with him a shovel and 
build a sand castle but not a drilling rig and drill an oil well.
E. The people and the tovereign

When the Texas Supreme Court, in Luttei v. Tcxo« u expounded the projMWi- 
tion thfct the littoral owner owned the land seaward to the point of mean 
higher high tide and therefore could drill and take oil in the foreshore, littoral 
owners of land bordering the Gulf of Mexico interpreted the decision to mean 
that they could do whatever else they wanted to do with the foteshore, including 
based upon two assumptions: (1) that the people's right to use the foreshore is 
somehow merged with the sovereign's ownership right, and (2) that if the hinds 
in question are not owned br the sovereign but httve passed, by grant and 
transfer to a littoral landowner, the people's right of access to the sea has 
been obliterated.

These points are insupportable. A correct view, I think, is stated under the 
following two propositions which are briefly discussed.

1. The people' » right to occetm to the »ea etittt independently of the tovereign' » 
Dwnerthip of kind* "flovscd by the tide"

"Seaway Co. v. .Attorney General, 375 B.W.24 023, 932-34. (Tez. Civ. App. IBM)."For Instance, the pertinent Texas 'statute provides: (Sec. 2. In may action brought or defended under this Act or whose determination U affected by tbli Act a showing that the area In attention U embraced within the area from mean low tide to-Uu lint of vegetation thill be prim* facie evidence that: >."(1) the title of the littoral owner does not Include th« rljritt to prevent the public from using the area for lngr<«s and egress to tb« tea;"(2) there has been Imposed upon the area subject to proof of easement a prescrlp- tlTtt right or easement In favor of the public for Ingres* and egress to the sea?' TKX STAT. AN.X. | 54l5(d) (Vernon Supp. 1072).u Various expressions are uued in the common law cases to describe the landward extent of the area subject to (the traditional use of the beaeh: "(L)atids flowed by the tide" JRbtvely v. Bowlby. 152 U.S. 1, 57 (1864)1 : "lands orer whicli the tide flows" "the full seamark" (Bagott v. Orr. 126 Eng. Rep. 1391 (1801)) {expression used and the "flux and reflux of the sea 1' (Peck v. Lockwood. 5 Conn. iDiiy) .'« (1811)1 : in argument) ; "land adjoining the sea" [Blundell v. Catterall, 106 Ear. Rep. 119O (K.B. 1821)].. »
Civil Law expressions are similarly more poetic than "exact: "place . . . covered by the water of the [seaj. however mosS It grows In all the year, be It In time of winter or of summer" [Las Slete Partldas. Lope* ed. pub. la 16th C.. Spanish ttxt: "....» todo aquel lugar e» 'llamado rlbera de la mar quanto so cubre el agua delta, quanto mas erece en todo-el ano. ouler m tlempo del inulerno o del verano.'r Lutt es v. State, 159 Tex. 500. ———— . 324 8.W. 2d 16T. 177 (1958) ].
»« State t» rtl. Thornton v. Hay. 254 Ore. 584. —— -. 462 P.2d 671. 874 (1969). Ste •tie Corker. Wftere Doet ike Beaeh Btpin end to What R*tf*t 4» Thii a federal Qiteition, 42 WASH L. Rxv. 33, 66 (19«6) :".... Even In terms of certainty, vegetation line appears to be superior in some locations to mean high tide line. One oan look at the vegetation and In many Instances approximate a line. Not even the Coast and Geodetic Survey cim be sure without great effort, *• the history of Los Angeles harbor demon- strate*. what is tide, what' is seiche, un« what U the product ot a prevailing offshore wind."
"Luttw v. State. 139 Tex. 500. 321 S.W.2d 167 (1958).
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The iioint If very well pot in Harfrare's Law Tract*, quoted in the old 

English case of Hapotl v. Orr: "In the vra the King [of England) hath a 
double'right, namely a right of jurisdiction, which he ordinarily exerciseth bf 
his admiral, and a right of propriety or ownership. The King's right of. 
propriety or ownership in the sea is evidenced principally in these things that 
follow: I.ft, The right, of flxhing in this **a and the cr«ekx and arms thereof 
in originally lodged in ill- Crown, as the right of depasturing is originally 
lodged in the owner of th« waste whereof he is lord, or as the right of fishing 
belongs to him that is the owner of a private or inland river. But though the 
king in the owner of this great waste, and in consentient of bis property hath 
the primary right of fishing in the sea, and the creeks and arms thereof, yet 
the c*/Mmon people of England have regularly a liberty of flihiny in .the tea, 
or cm** or unnt thereof a* a public common . . . ami may not without injury 
to their right lie restrained of it unles* in such places, creeks, or navigable 
rivers where either the king or some particular subject hath gained a propriety 
exclusive of that common liberty."**

Thi* common law concept, is the basis of the doctrine Of public trtitt" but 
the old CHJH* do not define precisely that area to which the public trust applies. 
Perhaps it is well that precise delineation is not made, because such should be 
sufflciently flexible to comport with public needs at the given time and under 
the facts of the case.

*. That bundle of itickt that we call "title" which hat patted by grant and 
truntft-r to the littoral owner doet not r.ccettarily include the right to override 
traditional public utapc a*»ociittcd with aecett to the »co."

Thus, it may be seen that the legal question involved In not at all settled 
by answering the query: Who oicni title? That is what Luttci decided in a 
manner favorable to the. littoral owner. It is also what the Supreme Court 
of Washington decided in lluohci v. Mate" in an exactly contrary way. Of 
course, if a modern sovereign ownt the area in quest ion—as, for instance, the 
dry rand beach—the public, acting directly or through the state, is entitled to 
its enjoyment. Thus, in holding that the State of Washington owned its ocean 
front lands back to the line of vegetation, the Washington court fully protected 
its citizens' rights to the use of the beach area in question.

But that area subject to the public trust, or the public right of use, is 
not necessarily limited to the area of state ownership.* In nearly all of the 
recent cases on the point it has been held to be different. And it is the major 
thrust of this article to show that it is within the competence of a legislative

"126 Ene. Rep. 1391. 1394-95 (1S01) <empha»U
>: Th< approach with fh«r greatrtft bUlorlcal *up|>ort bold* that certain tater**ti 

•r« to intrinsically Important to tever.v citizen that their free availability tend* to 
mark the s»*ieiy ax cne of citizen* ra.'nrr than of *erfci. It I* thought that, to .protect 
tbouc right*. U In n<rce«*a»;,- id I* **!>e«:lally wary )e*t any particular Individual or 
croup nru.uire the power I* conucl them. Tbt butorlc |>ublie rl»ht< of fishery and 
nar leaf Ion rt-Btct thin f^fllair ....
Sax. Tht I'ttHie fruit Doctrine In Xutural Xtn-jurct late: Rf/sctlve J»<liei*l JntcrvtHtit*. 
«,S Micil. !,. Kiev. 473. 4S4 (1!>TO).

>* In Or»-con It ha* b**n held not to. A» on* Or^con court ba» nald : "Whll« tht 
forenbort- U 'owtttd' by the State. an4 tb« uplaiiU U 'owntd* by th« pa.tvntp<r. or 
r«H;ortl tltl«t bolder, neither can b* »»UI to 'own* th* full buudl« of right* normally 
toonot>Hl by the term 'Mtate. In fet- nlmple.' " State tt rtl. Thorntoa v. Hay. 254 
Or*. .'.§4. ——— . 462 l».2d 871. 875 (19B!».

T.7 Wash. 'Jd 7»V. 410 I'.^d SO (1HC61. Thl* can* wa* ultlmat»lr r»r*r»<sl and
urt In fnltfd State* T. Wa^blucton. 3i» U.S. 2<*0 (1987),

. .
by tb«; Suprtm« Court . .. , 

but tbfc r*'rer<al wax not related to tbt- vrc^tatlon lint (tumtlon. and tb» rptretatlon lUe 
dtmarcatle.'i Uftd by tne. *tat* court in llnp*r* U tto without rraxon and prWrdt-nt.

"\fr«-r!be!e;>i. It *e*m» probable that In ti>rmx of prMHl^nt and practical rrllanc* 
on pretwlf-ut. a letter arruuent ean br utadt; far a frcetatlutt Hue than for a mean 
high t!<!f llnfe as tl.-fln«Ht by flora*. Borax wu« BOT»I lu 1U25. Siact 1935 it h»B 
had iturprUlnely uraall liiflu^nte.

"In li*47. the Perond di^eadt- followlne Htrar, the MnnK*t of Survtylnf !»ttru(lton» 
publl«bHl by th«* L'ulltHl State* Department of the Interior. Hureau of Land Maua«- 
went. drflne«l lldeland*. It* modt liptH-IHe di-rinltloa wait provided by qc«:utlon from 

Kit-Id'* opinion In K«» f'rtttttltvt r. l.tttty la 1891.
Unit* -which pax.s«Hl to* the State upon her admUolon to the. Union were, not 

whleb were affeclMl occaKlonallr by the tide, but only thtwe over which tide 
water flo*vwl .-o rentlnuounly a* to prevent their u*e and ott-upatlou. To r«ndr? land* 
tldelaadn. wblfh the. State by virtue of her xoverlcnty tould clslw. there must hav« 
been xuch continuity of the flow of tidewater over them, or 'nueh' regularity of tht 
flow within every twenty-four hour*, a* to render thnit unfit for cultivation, tht 
growth of rrafixeit or other uttea to whleb upland I* applied." 
Corker. **?r* note 14. at ft*.

»r*ck r. Lockwood. 5 Conn. (Day) 22 (1811). Se* note* 26-40 f»/r«.
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, either state or federal, to make provisions of law which militate in favor 

of treating the question of public right to u*c the bcnchcn as separate and 
diKtinct from the question of ttatc ownership at opposed to littoral titlckohlcr 
Atrncrthfp.

II. HOW COURTS HAVE MET TUB I'KOJU.KM

The United States Supreme Court, in Shivclv «. Boidly* deserl!>ed'the 
public trust which attache* to "lands fiow«*l by th« tide" as follows: 

, "At. common law, the title nnd the dominion in lands flowed l>y I lie tide were 
fn the King for the benefit of the nation. l,>m the settlement, of the Colonies, 
like rights passed to the grantees in the royal charters in trust for the com 
munities to I* established. Upon the American Revolution, these right*, charged 
with n like trust, were vested in the original States within their resjtective 
borders, subject to the rights surrendered by the Constitution to the United 
States.

"U|M>n the acquisition of a Territory by the Unllwl States, whether by cession 
from one of the States, or by treaty with a foreign country, or by discovery and 
settlement, the same title and dominion passed to the United State*, for the 
benefit of the whole people and in trust for the several States to lie ultimately 
crr-ited out of the Territory.

'•The new State* admitted into the Union since the adoption of the Constitu 
tion have the same rights as the original States in the tide waters, and in the 
lands under them, within their resiwctlvc jurisdictions.'"3

Thus, land passed into the hands of individuals i>f other entities from that 
government which was the sovereign of the soil nt the time of the grant.

Of course, not all lands which passed in this way were granted under the 
common law. For instance, in Texas. Alabama, California, and Florida there 
were grants made under Siwnish and Mexican law nnd, in the, case of Texas, 
under t.h<> law of the Republic of Texas.-Hut the hind which was the .subject of 
these grants has l>een controlled by stale land law throughout nearly nil of 
the country for more than a century and a quarter. The manner of legal think 
ing, tin- attitudes toward ownership and common use. and the basic national 
concerns relating to access io the sea have had a high degree of commonality 
throughout the seaboard states.

As will be seen l*lo\v the broad direction of the decisions on public access 
to the sea is the same in Texas. California, and Florida—states influenced by 
the Civil Law (Hoiiiiui law as applied through Spanish and Mexican law)-— 
a* it is in states where the law is altogether derived from a common law base.

The Civil I-a\v fs favorable, to such public access. Under the jurisprudence of 
Justinian.
"(lijy the law of nations the. use of the shore is also public, and in the same 
manner as the sea Itself, and for this reason any i*>rson is at liberty to place 
• cabin there, in which he may harbor himself, and for the like reason to dry 
nets and draw them from the sea. Likewise, any person exercising reason, 
way use the sea bed and the sand that washes up from it.""

It is clear that by the term nhore the Civil Ijixv meant itoth the foreshore 
and the dry sand lieach. for it would hardly U> practical at any time of the 
year to build any shelter calculated to l>e used more than half a day on the 
portion o? the beach swept by the neap tides: and even to build it just Mow 
mean high tide would, as that term is detined in llnnix ('•niim>llilnti-ii r. /,/«* 
Anyrlc*?1 l*» AH act of futility. Of course, the shelter referred to probably 
meant something like the temporary tents and impromptu accommodations made, 
of driftwiMxl, or the spreads nud blankets that are seen on most o|x>n beaches 
today. The Latin word used Is «.•«*«, which in the I-atin of Caesar and Cicero 
meant "a cottage, cabin or hut of turf, straw, leaves, etc." 5"

States with geography and legal heritage us disparate as Texas and Oregon 
bav* found their situations resisting public access to the sea so similar as to 
adopt similar statutory law relating to the public right to l»eaeh access. And

r. Itowlby.' 152 U.S. 1 
M. at 57.
"IHitorum uuoque u*u* |ml>)lcun »-sr ct juris gentium, slcut i-t l|>slu<< umrU; H 

ItWr ,•b M tulllliH ItWruai e*t e.i»tuu Hit |H>t>er*» la qtiitm x* rn-ipiai. sli-ui rctta Kit-ear*. 
H «>x marl dtnluter*: l'ro|><-lt>tn» »utrm norum |K>t^Tt latHliKl niilllus Hitu*. KM!•iuiulrn jurU *T>ii». eujuK H niurt>. H mm* yulijucfr itmrl ti-rru vi-l art-mi." Qunttil dy 
H«tr<kyd. J. In HlumlHI r. Cttti*-rall. 10Q Hue. lt*|>. 111*0 (K.H. IS'JI).• ana u.8. 10 d!»35).*Btt I^VMETT'II LATIX IJ:XK;OX (uuder "c»»i»").
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the similarity of fact situations In Texas, California, ami Oregon are marked." 
Let us now consider the legal theories upon which the state decisions are 
hagcd.
A. Implied dedication to prescription

Both the Texas and California cases arc primarily based upon the theory of. 
implied dedication. However, as one commentator has said, "dedication without 
intent to do 40 signals the presence of sonic-tiling very much like a prescriptive 
eascniHU." f Tlie Supreme Court of California recently dealt with this issue 
in Gion v. Santa Vru:.n The decision in that case has been descril»ed in this 
wny:

."The court held that common law dedication to the public can l>e proved 
cither by a showing of acquiescence by the owner in the public use, or by 
establishing oj*n -and continuous use by the public for the prescriptive period, 
wlik-h in California is only live years. Thiw adverse use of which the owner 
is aware will establish the dedication. The test of use is whether the public used 
the land as it would any other public land, going on it believing .that the right 
to do s<> existed apart, from anyone's j>ermission." "*

In tit-menu (Jo. v. Attorney General, the Texas Civil Appeals Court said::
". . . [T]he thing of significance is that whoever wants to use [the bench] 

did so continuously for these tunny years when they wished to do so without 
asking KTiiiission and \vi»ho;it protest from the landowners.""

The Texas court bused ,ts decision upon the theory that a prescriptive east- 
niHit had been acquired, us well us u|>oii the ground of implied dedication.

Thus, both the California and Texas courts are evolving the legal theory 
that a customary use by the public of the specific lands in question mar 
crystallize into a right of public access to the beaches.

Tliu same theory has ln-en followed in Florida. In Daytona licuch v. Tema- 
JtiuiHi. ]»<;., zt the court held that the public's use of the disputed area "at 
a thoroughfare, for sunbathing, picnicking, frolicking, running of dune buggies, 
jmrkiiiK. and generally as a recreation area and picyround" for more than 
twenty years established a prescriptive right to continue that use.

The implied dedication or prescription approach has been tried in Oregon 
in one asjM.'Ct of attempted littoral land control in State Highway (J»mtui*.ii<m v. 
HuuiHiin.*1 In linuman the state agency asserted that since the early lOQO's 
the general public had used the sand dune area in question for various recrea 
tional pulses without limitation, openly and under claim of right, that 
jH'rnilssion from the owners hud never been sought <>r obtained to- so use it, 
and that the owners knew about the public use and had acquiesced in it. Upon 
the l.asis of this asserted public; right of use, the state agency sought to 
enjoin the building of a condominium on the dunes landward of the vegetation 
line.
- The Itinumni court, found that there was no clear and unequivocal inuuiiVsta- 
tion of any owner's intention impliedly to dedicate, this upland to the public. 
As to the question of prcsc-riptive, easement, the court said:

» In the Texas case/ of Seaway Co. r. Attorney General. 375 8.\V.2d 023. 93« (Tex: 
Civ. A|>|>. 1D«4). iirtor to and ut t\\*. time or the. crant of I lie littoral lands In 
question (on OalveMon Island i lh» Republic of Texas hail dedicated the bench for 
un»- by thi? public. The beach lit question hail contlnuouiOy. and ax a matter of practice, 
beeu used by the public »8 * public way and for use In connection with Ashing, 
kwlmnilne anil camping.

In California, as tdiown l>y Diet* v, KliiB. 2 Cal. ."VJ 2ft. 4C.*. P.2il 50. S4 Cnl. Bptr. 
If.'J (1070), the imlilli: liad U^H! tin- Iw.'ich and th<* road for at \ft\st 100 year*. 
Thf nature of tlitt u«e was typionl. Tim ttulillc came In nubtitniUlal numberi t« 
cani|i. picnic, collect and cut driftwood for fiift. and fish for almlonc, cralm and fln 
fluh. Sonit? Ciimp*-il on the beach for we^ks at a t|mi> drying kelp and catchlnc »nd 
rtryliiK abalone and Bn flsli.

In Off-son the situation was similar. In State tx rel. Thornton r. liar. 334 Ore. 
r,S4. 4«2 i;.2i) C71 (1'JC'J) the court notnl the unliuie nnture of the Untln In question. 
that tlfy were the dry Kami Iwach and eould not lie u«»d eonvenl«>ntly bjr tb«-lr owner* 
for any other ptirp«n- but typical tieac-U us*-*: that is "for picnics. c»tlterlBc weed, 
hultillne warmlUK firex. and petit-rally as headquarter* from which to xuperrU* Children or to ranee out over the foreshore an the tide* advance And reeede." The court* 
m-oenlxHl that tills land hud been used l.y the public MS public recreational land 
acfdrrtlr.K to an unbroken custom runnlnj: b;ick In time ax long an the land hag bee* 
Inhabit*!. 1*. at —— . 4A2 V.'IA at K7X

«2 KXVIR. L. KrTK. ? 10184 (1!»72).
»01«n r. Santa Crui. 2 Cal. 3d 2fl. 4ftS P.2d SO. 84 Cftl. R|>tr. 1«2 (1970).
»2 KNvm. It. Krnt. «! 10184 (1072).
"Seaway Ce. v. Attorney General. .175 S.W.2d. fl23. Mr, (Tex. 'Clr. App. 19«4).
•<271 Ro. 2d 7«5. 76« (Dint. Ct. App. Flu. 1&72).
*3 Kxvia. L. K^Tlt. • 20200 (Ore. I'lr. Ct.. Feb. 23. 1973).



". . . In fact, in charitable summarization of all of plaintiff's evidence . . . 
about all that can' be .discerned is that some members of the public used the 
property 'many times' in a variety of ways. This simply does not establish 
the elements of a prescriptive easement

"... It might be, however, that plaintiff has proven more clearly some limited 
right of public access through and across the subject property. However, as 
previously noted in the discussion of the theory of implied dedication, the 
defendants herein are already providing ample and improved access for the 
public through the property." 1*

This case, which is now on appeal, does not shake the Oregon theory 01 
immemorial custom discussed In the following section of this article, because 
it does not relate to Innd icaward of the vegetation line. Also, it is distinguish- 
able from the Texas, California, and Florida cases based on implied dedication 
and prescription for the same reason. A stricter rule respecting continuous and 
adverse public use may reasonably be applied to uplands that have not. 
traditionally been impressed with rights related to access to the sea. This is 
imrticnlarly true where, as in liauman, real access to the sea Is not impaired.
B. Immemorial cuttom and public truit

The theories of immemorial custom and public trust are intertwined. Certain 
l*ach lands, for instance, are held by a state in truit for the i>eople: but the 
liasi* of the state's holding (or of the people's right to the customary usage) 
is not title but immemorial cuttom. The Oregon Supreme Court has recognized 
immemorial custom as a haul* for the right of public access to Iwach land, and 
the Oregon legislature has fleshed out the concept in its statute.14 ' .

The immemorial! custom theory is l>est enunciated in State ft rel. Thnrton v. 
Hay* There, Oregon had brought suit against a motel owner who had enclosed 
n portion of the beach above high tide for the exclusive use of motel guests. 
Relying explicitly upon the (Seaway* case, the lower state court found that a 
public right to use the dry sand beach existed by implied dedication." The 
court reviewed the Oregon statute and found it to be virtually identical in 
all relevant respects to the Texas legislation upon which It was patterned. On 
appeal, the Oregon Supreme Court affirmed the decision upon the ground that 
the public's right to use the shore derived from immemorial custom.

Now let us consider the cases that rely at least in part upon the public 
trust theory. We shall not discuss the doctrine itself at length, but rather will 
confine our analysis to recent cases which bring the public trust theory into 
play in connection with beach access."

In (ieinirts ik. Lotty Kcach* the facts were these: The city of Long Beach, 
New York, which owned a beach area which formed its ocean front boundary, 
administered it as ft public beach for a number of years. In 1971, it sought 
by local law to restrict the beach for use of city residents and their invited 
guests. A state court held that the city had, by its actions between 1937 and 
1070 in dedicating the beach to use by the public at lyrge, put itself in the

.
M It I* the public policy of th« *tate of Oregon to pre*erre It* Koverelgnty over th« 

ocean shore from the Columbia River on the north to the California border on the 
youth 'vo that the public may hnve the free and uninterrupted uiwt thereof." The 
public "ha* made frequent and uninterrupted uxr," «ayn the xtatute. "of the ocean 
nhore" and the legislative AiwewMy recngntxe* "that where *ueh u»e ha« been legal!? 
puAeUrnt to create right* or ntxHiifiits lit the public through dedication, prescription, 
crant or otherwise.- that It I* in the public lutere*t to protect and preserve *uch 
public rlcht* or easement*, that It U In the public Intercut to protect and preierr* 
«uch public right* or easements H* a permanent part of Oregon'* recreational resource*." 
O«e. Rr.v. STAT. I SftO.BIO (IfiTl).

Klsewhere In the statute Orison ppeclftcallv describe* by mete* nnd bound* the 
"ocean *hore" which It generally define* an "the land lying extreme low tide of the 
Pacific Oci*an and the line of vegetation ..." Though the statute contain* the 
proviso that the land* are subject to the *tatute where a "u*e ha* bwi legally 
•uflclent to create right!* or ea*emenU In the public through dedication, prescription, 
grant or otherwl*e." the H»V cafe held that the Oregon beitehe* bnek to the vegetation 
line are land of a unique nature, hnve been lilted by the public recreational land arcordlnr 
to 'an unbroken custom running back In time ate long a* the land ha* lieen Inhabit**!, and 
are therefore by ancient and accepted custom *uhject to the people's rlsht to acee** 
to the yea and all traditional rlehtx of recreation, etc. appeartalnlng thereto.

»State, t* ret. Thornton v. Hay. 234 Ore. 5S4. 4B2 P.2d «T1 (!»«»).
"Seaway T. Attornev General. .ITS ft.W~.3d. !»2.1 (Tex. Clr. App. IWWi.
K \o. 27-102 (Ore. Clr. Of.) [unreported hut tiet out In full In appellant'* brief on 

appeal. State ex rrl. Thornton v. Hay. 2S4 Ore. 5S4. 4A2 I'.2d «Tl (IftRfl)].
••The lodestar of the public tru*t tliw.ry I* llllnol* Central R.K. r. Illlnol.*. 141 I'.S. 

3*7 M892). For a comnrebeiiiitve con*lderatlon of the doctrine. i<ee S»i, iiupra note 17.
»ft» MUc. 3d 703. 330 N.Y.8.2d 493 (Sup. Ct.. Nawiau Co. 1073).
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position of holding the beach as parkland in public trust for the btueflt of the 
public at large.

The Gcwirtz case does not give independent life to the public trust doctrine. 
It nvjrely holds that after a teach has come into the hands of a public 
entity, such as a municipality, and the public entity has dedicated it to general 
public use, it holds the property in trust for that general public ufce and 
may not retract the dedication by eicluding a part of the public (e.g., persons 
not residents of the municipality).

A New Jersey can?,. Nwtvne City v. Avon-ly-the-Sca,* carries the public 
trust 'doctrine much further. This decision protects a public trust traditionally 
impressed ui>on land bordering the sea and appears, to assert authority to give 
it definition, geographically and functionally, to protect the public interest as 
presently determined by the court
C. Common clementt in the itate caiei

All the case* cited which address the question of public access to the dry 
sand beach have important elements in common:

"(1) The cases all culminate In protection of a-public right
"(2) They nil rest upon a customary public use from time immemorial or 

over an expanse of time sufficient to ripen custom into a prescriptive right
"(3) They all take into account the special character of the beach and the 

public interest therein."
Certain conclusions may be drawn from these cases and from their common 
elements:

•'(1) There is legal basis for concluding that beaches are generally impressed 
with a public interest.

"(2)-Any owner of tenches holds them in trust for the public insofar as the 
right of access to the sea is concerned—

"(a) unless the sovereign is shown to have expressly provided otherwise 
in the grant or by statutory provision, or

"(b) unless by other means it is shown that the .customary usage of the 
bench clearly rebuts the proposition that they are impressed with a public 
interest."

III. A XATIOXAb APPROACH : H.K. 4632

\Vhen such common elements are perceived the question naturally arises as to 
whether there should not be an attempt by federal legislation to bring some 
uniformity to (a) expressed public policy with respect to public right to access 
to the sea, and (b) the manner of establishing when and to what extent the 
land adjoining the w»a is impressed with such public right.

The problem here involved is national in scope, and a national boost toward 
solving it is needed if beach lands now publicly available are not to dwindle 
faster than the state courts can stem the tide toward private, exclusive 
control. Because application of some kind of general law seems called for, 
the writer has attempted to distill from the case) some generally applicable 
propositions. . ,

The first point has been made earlier in this discussion, but it is so funda 
mental that it bears rei^-ating: il) The people's right to access to the sea 
exists imleiwndently of'the sovereign's ownership of lands "liowed by the tide." 
' The second point wns firmly established many rears ago, but it is frequently 
forgotten, and the people's right to access to the sea is confused with the 
question of-the bounds of sovereign ownership. The point is—

"(,2) The fact that a littoral title holder ownt the land in question does not 
necessarily mean that a i-eople's right of access does not exist.41

••(3) A court mar resolve the question of the existence and extent of the 
asserted immemorial usage in favor of the public right to continue it"

«*«! X.J. 296. 294 .A.2d 4T (1972).
"This point was recopnlied a* early a* Peck T..Locktrood. 5 Conn. (Pay) 22 (1811). 

There the Connecticut Supreme Court of Error* »ald: "The flat*, therefore, lire the, 
pUlntllTi estate In fee, and the question 1* this, vli., hat the defendant a right to 
enter thereon, for the *,mr|'ose of taking claim* 1 . . . The usage stated In the c*M 
I make ne une of. except that It furnishes evidence that our ancestor! always suppOMd 
that they had * right to fish and take claim* on such land* a* these .... [The court 
then held for the defendant. The defendant had proved that) the Inhabitant* of the 
town of Greenwich, and other placet, had without molestation, from the flret cettlement 
of the country, at proper seaKon*. entered upon sneh sedge flat* and dug and carried 
away the shell fish, and had also remoretl so much of the sedge a* was neceanary for 

. the purpose of taking such sell B»h." 
Modern authorities arc cited In note* 26-40
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Oregon !'ns done thin by recognizing first in tlic courts," and then by 
statute." tliiu there in n public right to use of the beaches Imck to tlie vegetation 
line because of public usage thereof from time immemorial.

"(4) Even if the court does not find that customs supports the public right 
from time out of mind, it may find in any given case that, continued use lias 
rij»ened into an implied!/ dedicated, or prescriptive, easement."

Such, as we have seen, is the theory of the Texas and California case's." It 
is the initial basis of the right in the public to the whole !>each in the New 
York case which HH.VJJ that once the dedication has occurred, the land is held 
by tlie township subj<?ct to the public trust."

IV. FKDKRAt. LAW AS A STIMULUS TO 1'ROTKCTIOX OK 1'UHUC BIGHT

Hut though these jioinis sire- being clarified in the states referred to above, 
the right of access to the benches under common law is clouded. States that 
have not. litigated the matter may speak in general terms in their constitutions 
and statutes about public riparian rights but they do not squarely face the 
problem of the public's right of ingress ami egress to the beach.44 If the law 
were clarified through litigation, such could and in many areas would result 
in n holding that the public had retained its access to the l>euches through 
a variety of legal theories, including dedication of the means of access to 
the public use. prescription, implied reservation of access by the state when 
it initially granted or wild land to private individuals, immemorial custom, 
and a trust on behalf of the public.

Tlio |i»iriiost» of a federal law should !«• to facilitate the process, and. I Mievc. 
passage of a bill like II.R. 4032 would do so.

Establishment of public ix>iicy by statute gave a boost to court action to 
protect loaches for public use in both Texas and Oregon. The pro|>osed federal 
act provides, in even stronger language than in those states, that Congress is 
exorcising its full constitutional power to guarantee to the public free and 
unrestricted right to use Iwaches as a common, consistent with proi>erty rights 
of the littoral landowners.

Section 205 of H.R. 4032 sets out evidentiary rules to facilitate litigation of 
questions «f ownership and right of access by the public. If the area is shown to 
be n beach, the plaintiff* will have made a prima facie case that the title of the 
littoral landowner does not include the right to prevent the public from using

"State «f rtl. Thornton r. flay. 2.".4 Ore. 584, 482 I>.2il 071 (!?!«!».
The Oregon Supreme Court followed Thnrnton In the Inter ca*e of Stnte Highway 

Comm'n r. Fult*. —— Ore. —— . 4!U I'.2d 1171 (l!»7n. analyzing Tlmnitfin as fol 
low*: "The court [la Thornton} discussed the right* of the public based on the theories 
of prescription and Implied dedication. hut concluded tluit 'the better If;; it I li:\-\<' 
supporting the right* of the public to an easement for recreational use w«* tin- English 
doctrine of cuitomti. Applying that doctrine, the court held ttint 'ocean front lands 
from the northern to the Southern border of the state ought to be tre.'ited uniform!)-.' ' 
491 P.2d a 1172.

In Ha.r r. Bruno, 344 F. Supp. 288 (I). Ore. 1072). n federal court enst doubt upon 
the reasoning u»ed by the Oregon court In the ThormtH case, The Ifay court shiteii 
that, "on a claim of federal right. this court Is not hftiind by the reasoning of tin- 
State Court even when the Court In construing tt» own statute" .144 F. Supp. at 2SO. 
In /fay, howerer, the federal court went on to uphold unreservedly the Thorntf»i result. 
saying: "There wan no unpredictable retnilt here. The action of the Supreme Court of 
Oregon wax consistent with r.nd Is supported by a number of decisions from other 
Jurisdiction which confirm the right of a State under similar circumstances to protect 
and preserre ltd heaeheK for the benefit of the people." 
lil. tier. Marks T. Whltney. fl Cal. :»d 231. 4fll I».2d 374. 98 Cal. Bptr. 7f»0 (1071).

«0«e. REV. STAT. I 300.610 tt »eq. (10711.
"Seaway Co. T. Attorney General. :i~r, S.W.2d !>2:i (Te.x. Civ. Api>. 1!"S4) : GJoii v. 

Santa Crux and Diet/, v. King. 2 Cal. :W i». 4fir, r».2d SO. 84 Cal. Kptr. Ifi2 fl»7ft>.
"Oewlrtx r. Long Beach. CD Misc. 2d 7C3. .'{.".O X.Y.S.L'd 4!i2 (Sup. Ct.. Nnssau Co. 

1072>.Tor Inntnnce. Alabama xpeakK In Itx constitution In terms of "all navigable waters" 
remaining "forerer public highways, free to the citizens of the State and the United 
States." and provides that no burden shall be put on the "use of the shores. . . ."

"Shore" "hM 'be^n Tte'flned by case law In Alabama as the; . . . land on the margin nf 
the sea or lake or rlvrr: that tpace of land which Is alternately covered and left dry 

falling of the tide; the space between high and low water murk';.bv the rising and
A*nd It In said that *uch is svnonymobs with beach."
Mobile Hrv Dock Co. T. City of Mobile. 148 Ala. IftS. 40 So. 203 (1!»00). nut there U
neither statutory authority nor cage law to nettle the Important question of the people'*
access to the tea in Alabama.
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the bout-lie* "HIM! that the public has acquired a prescriptive right to use the 
k-iich as a common.

These are the salient substantive provisions in the bill. If enacted, it would 
not Interfere with the law of Oregon (that beach rights extend back to the 
vegetation line by virtue of immemorial custom)," of Texas (that, under its 
statute, a presumption exists in favor of no right to exclude the public in nn 
iiri-a back to the vegetation line)," of California and Florida (that the public 
right of teach use may extend back to the vegetation line if implied dedication 
is shown)/* »f New York (that prescription plus public trust concepts may- 
protect tha area for public use),5* and of New Jersey (that such area is avail 
able to the public under the theory that it is within the public trust duty of 
Jiny governmental body exercising control of it)."

The law of the State of Washington affords a good example of the need 
for federal legislation to provide (1) a national iKilicy res|>ecting the public 
right of access to the sea and Ci) n recognition that the sovereign may protect 
a public trust (res|)ccUng use) that goes beyond the traditional reach of 
sovereign ownership.

In the case of Sftulv v. llnghv».u it was held, inter alia, that state ownership 
of the U'lidi went back to the vegetation line. In addition, that case held that 
accretions would redound to the benefit of the state instead of to the littoral 
owner and that this question was subject to state law. Siwaking to this latter 
point, the United State* Supreme Court reversed the state court in JluyJici 
r. \\'«*hinytnH.H holding that the law resi>ccting accretions in the case of 
proi*rty held under a grant from the United States was federal law, not state 
law. I'pon remand, defendant's title (to the point of high tide) was affirmed. 
However, the state* of Washington, noting that the High Court in its decision 
did not address the subject of the state's determination that, the "ordinary 
high tide" line is the vegetation line, hits continued since JJityhcs to assert its 
title to the vegetation line. Its position on this point has not been disputed by a 
littoral owner since the Huyhc* case. Cnrton v. Hill and Oorton -v. Hum-It 1' 
were cases brought by the State Attorney General in the Superior Court for 
Pacific County to enjoin bulldozing of primary dunes on the Pacific ocean frout. 
A temiNtrary injunction was issued in Hill on January 25,1971,'and, in Burrtll, 
on Novemlier ">. 1971. Though the bulldozing was actually landward of the 
vegetation line, the state took the position that an injunction was necessary 
because destruction of the primary dune threatened (1) the i>«oplc's right to 
use of the bench, and (U) the state's title by destroying its line of demarcation 
at the vegetation line. The preliminary injunctions still stand, and there is 
apparently no further contest of them or of the state's contention. Thus, the 
state of Washington joins the state of Oregon in determining that It is entitled 
to protect the jntople's u.se of the beach back to the vegetation line.

V. COXCI.UBIOX

' This suriuti of cases illustrates a very practical and immediate need for 
establishing federal policy with respect to the right of use of the beach. Justice" 
Black, in Jlityhcn v. }Vnnhinyton," determined that questions of title emanating 
from the United States In-t'ore Washington became a state are questions of 

.federal law. Ihrar CHnwUdatetl v. Lot Angela" held that, in a case subject to 
the federal common law, the state owns the shore back to the point of mean 
hitrh tide. No United States Supreme Court case has addressed the question of 
whether or not, or to what extent, the dry sand beach may be subject to the 
public right of access to the sea, a question which, as we have seen, is a </i/-

« State ti rel. Thornton r. Hay. 254 Ore. 584. 402 P.2d «71 (1909). 
«TKX. STAT. Ass. I 54ir,(d) (Vernon 8upp. 1972).
'•Glon r. Santa Crux and Diets r. King. '1 Cnl. 3d 29. 465 P.2d 50. 84 Oil. Kptr. 1(12

(lf»70) ; na.rtonrt Beach v. Tona-Itama. Inc., 271 So. 2d 765 (DUt. Ct. A)>p. Fla. 1072).
»Gewlrt» T. LOOK Reach, 09 Misc. 2d 703, S30 N.Y.S.2d 405 (Sup. Ct.. Nniuwu Co.

19»~xVptune City r. Aron-hv-the-Sea. 01 N.J. 29«. 294 A.2d 47 (1972).
««7 \Vafch. 2d 799, 410 P.2d 20 (1000), rer'rf on othtr gnitniit *ui) worn. Hughen v. 

Traxhlneton. 389 U.S. 2(K» (1907).
M 88ft US 200 (1907).
M \OH. 1*0.589 n.nd 10,885. re»|>cctlvel.v, In the Superior Court for Pacific County, Wu»h- 

lueton.
S*389 U.S. 2ftO (If07).
*290 U.S. 10 (1935).
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ferent question than that of ownership." Congress should speak on this question. 
The passage of II.R. 4932 would clarify federal public policy and would show 
federal recognition of a difference between oumerthlp and the right to public 
«ic; nnd it would put the federal government on the same side as the state, at 
least to the extent of recognizing a priroa facie public right of access to the 
sea in the area seaward of the vegetation line.**

The question of what is included in a United States grant is one of federal 
law. It is most desirable that federal law be as harmonious as possible with the 
law of the ocean-front states like Washington. As we bare seen, all of the 
states that have entered the field of litigation of the right of the public to 
access to the sea have, understandably and properly, entered on the side of the 
public. It would be most salubrious if, an opportunity were given, as is done in 
H.R, 4982, for the attorneys general of the states and of the United States to 
act together in seeking to achieve a common goal. The act would only accelerate 
the process of utilizing state theories for protection of their public beaches .by 
declaring federal policy in their favor, by establishing ftvorable prima facie 
presumptions, and by bringing to the aid of the states all-federal legal and 
technical expertise to establish the public right to use of ocean-front lands 
back to the vegetation line."

H.R. 4932, as has been shown, does not prescribe the exact manner in which 
states must protect the public right to use of the beaches; but, if they take 
all steps which they reasonably can to protect such rights, they are eligible to 
receive matching funds for the purchase of .beaches which still can be saved 
for the public.** All beach lands acquired by law or by condemnation pursuant 
to H.It 4932 would be fully under state control."

It is submitted that such legislation would be the foundation stone for a 
rational national policy on public use of the nation's beaches.

APPENDIX

The following are pertinent portions of Congressman Eckhardt's open 
beaches bill, H.R. 4932, which has been introduced in the 93d Congress and 
is awaiting legislative action.

n Th« Borax cast not only did not d«al with this question, but the question It dlit 
deal with, ownership, was resolved In a manner which, under tbe fact* of the va*«, 
embraced oil of the land back to the vegetation line within the nrea from low tide to 
mean high tide •• that area wan defined in the case. Indeed, the Borax Company argued 
that tbe cTldence placed the vegetation line seaward of tbe mean high tide line. This 
nay explain tbe otherwise Inexplicable statement of the Court that the proper line 
"l» tbe boundary between tillable land or land arallable for agricultural purposed and 
land so frequently covered by tbe sea that It Is useless for agricultural purposes." 
Such statement would appear to militate In faror of tbe use of a vegetation line. 
Further, it should b« noted that the court bud before it In the Record in the Supreme 
Court, pp. 333-30, tbe testimony of David E. Hughes, an engineering witness called 
by tbt City of Los Angeles that support* Hue of tbe vegetation line as that heavily 
relied on for determining high water mark in engineering practice. See Corker, tuprq 
note 14. at 59 n. 80.
• "H.R. 4932, 93d Cong., 1st Sets. 1204 (1073) provides that the federal district 
courts shall have jurisdiction to (1) establlnh and protect the public'* right to the 
beaches, (2) determine tbe existing status of title, ownership and control, and (3) 
condemn such easements as Is necessary to provide access to the benches.

i*H.R. 4932. 93d Cong.. 1st Bess. I 208 (1973) provide*: "The Secretary shall place at 
tbt disposal of the States nuch research facilities as may b« reaKonably available from 
tbt Federal Government, and, In cooperation with the other Federal agencies, such 
other information and facilities as may be reasonably available for assisting tbe State* 
in carrying out the purposes of this title. Tbe President may promulgate regulations 
governing the work of such Interagency cooperation."

••H.R. 4932. 93d Cong., lit less. 1209 <1!>73) provides: "The. Secretary Is au 
thorised to make grants to State* for carrying out the purposes of this title. Such 
a grant shall not exceed 7fl per centum of the cost of planning, acquisition, or 
development of projects designed to secure tbe right of tbe public to beaches where 
tbe State has compiled with this title and where adequate State lawn are extabllHhed, 
In the Judgment of the Secretary, to protect tbe publics right In the beaches."

"H.R. 4932. 93d Cone.. 1st Sws. 1206 (1073) provides: "(a) Nothing in this title
•hall be held to Impair, interfere, or prevent the State'*—

t'(l) ownership of-Its lands and domains,
"(2) control of the public beaches In behalf of the public for the protection of the 

common usage or-incidental to the enjoyment thereof, or •
"(3) authority to "perform State public services, Including enactment of reasonable 

xoni* for wildlife, marine, and estuarfne protection.
"(b) All interests in land recovered under authority of this title shall be treated 

as subject to tbe ovrntrshlp. control, and authority of the State In the same measure 
as if the State Itself had acted to recover such interest. In order that such Interest 
be recovered through condemnation, the State muxt participate In acquiring such 
interest by providing matching funds of not lens than 25 per centum of tbe value of 
tbe land condemned."
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"SEC. 202. By reason of their traditional use as a thoroughfare and haven 

for fishermen and sea ventures, the necessity foif them to be free and open 
in connection with shipping, navigation, salvage, and fescue .operations, as 
well as recoreation. Congress declares and affirms that the beaches of the 
United States are impressed with a national interest and that the public shall 
have free and unrestricted right to use them as a common to the full extent 
that such public right may be extended consistent with such property rights of 
littoral landowners as may be protected absolutely by the Constitution. It' is 
the declared intention of Congress to exercise the full reach of its constitutional 
power over the subject.

"SEC. 203. No person shall create, erect, maintain, or construct any obstruc 
tion, barrier, or restraint of any nature which interferes with the free and 
unrestricted right of the public, individually and collectively, to enter, leave, 
cross, or use as a common the public beaches.

"Sec..204. (a) An action shall be cognizable in the district courts of the 
United States without reference to jurisdictional amount, at the instance .of 
the Attorney General or a United States district attorney to—

'•(1) establish and protect the public right to beaches, .
"(2) determine the existing status of title, ownership, and control, and
"(3) condemn such easements as may reasonably be necessary to accomplish 

the purposes of this title.
"(b) Actions brought under the authority of this section may be for injunc- 

tive, declaratory, or other suitable relief.
"SKC. 205. The following rules applicable to considering the evidence shall 

be applicable in all cases brought tinder section 204 of this title:
"(1) a showing that the area is a beach shall be prim* facie evidence that 

the title of the littoral owner does not include the right to prevent the public 
from using the area as a common;

"(2),a-showing thut the area is a beach shall be prima facie evidence that 
there bus been imposed ui*m the beach a prescriptive right to use it as a 
common.

SEC. 206. (a) Nothing In this title shall be held to impair, interfere, or 
prevent the State's—

"(1) ownership of its lands and domains,
"(2) control of the public beaches in behalf of the public for the protection 

of the common u.sage or Incidental to the enjoyment thereof, or
"(3) authority to perform State public services, including enactment of 

reasonable zones for wildlife, marine, and estuarine protection.
•'(b) All interests in land recovered under authority of this title shall be 

treated as subject to the ownership, control, and authority of the State in the 
same measure us if the State itself had acted to recover such interest. In 
order that such interest be recovered through condemnation, the State must 
participate in acquiring such interest by providing matching funds of not 
less than 25 per centum of the value of the land condemned.

'•SEC. 207. In order further to carry out the purposes of this title, it is 
desirable that the Suites and "the Federal Government act in a joint partner 
ship to protect the rights and interests of the people in the use of the beaches. 
The Secretary shall administer the terms and provisions of this title and shall 
determine what actions shall be brought under section 204 hereof.

"SEC. 208.'The Secretary shall place at the disposal of the States such 
research facilities as may be reasonably available from the Federal Govern 
ment, and, in coo|>eration with the other Federal agencies, such other informa 
tion and facilities as may be reasonably available for. assisting the States 
in carrying out the purposes of this title. The President may promulgate 
regulations governing the work of such interegency cooperation.

"Sr.c. 209. The Secretary is authorized to make grants to States for en -rying 
out the purposes of this title. Such a grant shall not exceed 75 per centum of 
the cost of planning, acquisition, or development of projects designed to secure 
the right of the public to beaches where the State has complied with this title 
and where adequate State laws are established, in the judgment of the Secre 
tary, to protect the public's right in the beaches.

'•Sec. 210. The Secretary is authorized to provide financial assistance to any 
State, and to its political subdivisions for the development and maintenance 
of transiwrtation facilities necessary in connection with the use of public 
beaches in such State if, in the judgment of the Secretary, such State has 
defined and sufficiently protected public beaches within its boundaries by
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Strife law. Such financial assistance shall be for projects which shall include, but not be limited to, construction of necessary highways and roads to Rive access to the'shoreline area, the construction of parking lots and adjacent, park areas, as well as related transportation facilities. All sums appropriated to carry out title 23 of the United States Code are authorized to be made available to carry out this section."

'Mr. ECKHAHDT. Mr. Brock Evans of the Sierra Club. Washington 
representative.

STATEMENT OP BROCK EVA3S, WASHINGTON REPRESENTATIVE 
FOR THE SIERRA CLUB AND THE FEDERATION OF WESTERN 
OUTDOOR CLUBS

Mr. EVANS. Thank'you. Mr. Chairman.
My name is Brock'Kvans. T am the. director of the Washington 

office of the Sierra Club and I am also the representative of the Fed 
eration of Western Outdoor Clubs. Both organizations, as you know, 
have a long history of active work to protect our natural heritage. 
AVe certainly think that a vital part of this is in the seashore and 
we think it is the citizens' right to have permanent access to the sea 
and common use of the beaches and for tlmt reason we strongly sup 
port the legislation Ixjfpre us now and its policies.

Broadly outlined, this is especially true of the Vast coast where 
the presence of the population is increasing as in the D.C. artita now, 
and more so in more and more of this country's coastlines are being 
wnllod off by developers and that we need some kind of policy as we 
have in this bill to change this.

We strongly feel some parts of earth natural heritage and resources 
should lx> enjoyed in common and should not belong to the favored 
few and lx»aches are certainly very much one of them.

I have been sitting here for awhile. I did not get to hear all of 
the testimony this morning but I have to state, Mr. Chairman. I 
strongly disagree with what appeal's to be the basic thrust of the 
representative* of the Department of Commerce. I think that the 
act before us is quite different from the Coastal Zone Management 
Act. This act declares a very important principle that the beaches 
are a common resource and the public has an unrestrictive right to 
use it. and this means all Ixmches. as I see it, not just whichever spe 
cific ones the Federal Government and the States after years of 
pulling and hauling decide are politically feasible between the 
Coastal Zone Management Act which we certainly support and have 
supported and this legislation here.

I have residence in the State of Washington. That-is where T have 
been for the last decade or so, and I claim it as my home. You may 
be familiar with the country up there. There is a place called San 
Juan Islands, with 172 islands up in Puget Sound—a very beautiful 
place with about 2,000 miles of coastline on Pugct Sound and about 
05 to 08 percent privately owned and I have been up there lx>ating 
with my iriends a number of times and we have wanted to land on 
the beaches. We stopped there and fished or picnicked when nobody 
is around, but you know you'cannot stay because much of the toach 
belongs to someone or someone will come and try to run you off.

We feel that this imposes on those who are not property owners. 
We want to have the proper respect for the private owners but I
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f,ail to sec how stopping on the beaches is going to affect them, and 
that is why I think this legislation is so important.

There, has been some, reference made to the State of Washington 
Shorelines Act. I was the field representative for our organizations 
based in Seattle, and I participated a little in the drafting of that 
act and getting it t! trough. I think it is important to note for the 
record that the act that they now have is a compromise bill—a com 
promise to the developers and to the best of my recollection now, 
a few years later, it says nothing whatsoever about real access of 
the Ixmches that we are talking about in this legislation'. So. I totally 
disagree that that docs anything near the same job that this one 
dws. I think they arc complementary and we commend you for it.

We did not get a chance; to hear the gentleman from Oregon this 
morning but I did look at his testimony and I have to say, again, 
we disagree with some, of the points made that somehow this legisla 
tion is an unconstitutional exercise of Federal power. I think that 
there is far more than a tenuous relationship to the interstate com 
merce, clause. Beaches are used by evcrylxxly. I grew up in Ohio and 
my family used to travel to Massachusetts, to-Cape Cod whom we 
could use the lx>achos there and the people here as you know use the 
Virginia beaches. That is very important. We arc landlocked. People 
in Idaho should l>e able to use the Washington beaches and also 
when there you see many license plates from other States.

I think lx>aches are most truly and in a most complete sense a 
national resource and certainly ought to have the protection of the 
Federal -authority.

We also disagree section 205 appears to 1m unconstitutional. This is 
shifting the burden of proof, if it is a shifting, and it is perfectly 
logical and proper in the case of a resource such as a beach which 
attracts people from so far away and which has been used for many, 
many generations by everyIxxly*as a common resource.

So. to sum up without going on too much, Mr. Chairman, I think 
•this is a fine piece of legislation nnd we want to offer our support 
in every way possible.

Mr. KCKHAKDT. Thank you for your testimony. Your remarks con 
cerning the taking of beaches in the State of Washington for privatw 
and exclusive use is a very interesting one.

I noted the same thing in Florida. For instance, where hotels are 
built and properties are right on the sea, and they put in barriers 
and swimming pools instead of the sandy Ixmch, ami raise the ground 
nnd put in at the end of such Ixwches things like a sea wall, these 
things have ordinarily lx>en said to have, been done Ixjcausc of some 
owiM»rship of that land but in many instances it was simply an ex 
propriation of the land by private industry, and I think this is fre 
quently not fully understood. This is what the bill really addresses 
itself to.

In researching this matter there wci-e two things that came to my 
attention. One was the ancient law of England, which referred to—

But though the King is the owner of this great waste. 
Speaking of the sea—
And in confluence of hi« property hath the l-rimary right of fishing in the 

wi\. and the erwks. nnd arms thereof, yet. the common i>eople of Knglund 
have n'Kulnrly u Hlserty of fishing in the sea, or creeks, or arms thereof, .as
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a public common ' ? • and may not without injury to their right be restrained 
of it, unless in srx'h places, creeks or navigable rivers, where either the King or 
some particular subject hath gained « proprietary exclusive of that common 
liberty.

Now, you will note in there that the King as the sovereign is dis 
tinguished from the people's right, and I think this has not been 
recognized with respect to the use of land adjoining the sea, in the 
instances like you described in Washington, and in the instances I 
described in Florida.

The sovereign in some instances has title to a beach, in which case 
the sovereign may control it, but when we are addressing not the 
sovereign title, but a peoples' right, the right arises from common 
law concept and, as I understand it, that is about what the Oregon 
Court was saying in the Hay case, it was relying on the ancient 
custom right that was recognized in the people of Oregon.

It is rather interesting that an almost exact parallel attitude arises 
out .of the civil law and, of course, Oregon land, and the lands of 
New England have been affected most by the English common law.

The lands of Texas and Florida, and some other States, are' af 
fected by the civil law, but under the jurisprudence of Justine, it 
was said that—

By law of nations the use of the shore is also public, and in the same manner 
as it sees itself, and for this reason any person is at liberty to place a cabin 
there,'in which he may harbor himself, and for the like reason to dry nets, and 
draw them from the sea.

Likewise, any person exercising reason may use the seabed and sand that 
washes up from it

Now, that cannot Ixs just in the area that is generally called the 
aforeshore, between low and high tides. This must mean something 
more than that. It must mean back to the dunes, because no one 
would be so stupid as to place a cabin in the place that would be 
inundated perhaps twice a day by the flowing tide.

Mr. EVAXS. That is very interesting.
Mr. EcKiiAitiiT. So I am simply suggesting that the present de 

veloping exclusive uses of land by th'e littoral owner is certainly 
by no means an .accepted right which exists in many instances, and 
I think that is what we are discussing in this bill.

Mr. EVAXS. I think this tics in with the other thing, too, when we 
go to solve the question of land use.

I think you can go to the Magna Chart a and find there is no abso 
lute unhindered right to do whatever you want on what we call 
private property. It has. certain rights attached to it, but there are 
certain public responsibilities, too.

Mr. ECKHAKOT. We certainly th'ank you for your testimony.
Mr. EVAXS. Thank you.
Mr. EcKiiAitnr. If there are other witnesses here who are scheduled 

tomorrow from whom it would be more convenient to testify at this 
time, would you please identify yourself?

There being none, the hearing will be adjourned until tomorrow 
at 10 o'clock.

[Whereupon, at.2:55 p.m., the subcommittee recessed, to reconvene 
at 10 a.m., Friday, October 26, 1973.]
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FRIDAY, OCTOBER 26, 1973

U.S. HOUSE OF REPRESENTATIVES,
SUBCOMMITTEE ox FISHERIES AXD 

WILDLIFE CONSERVATION* AN*D THE ENVIRONMENT 
OF TIIE COMMITTEE ox MERCHANT MARINE AND FISHERIES,

Washington. D.C.
The subcommittee, met, pursuant to recess, at 10 a.m. in room 1334, 

in Ix>njrvi'orth Building,-Hon. Bob Eckhardt presiding. 
Mr. ECKHARDT. The subcommittee will be in order. 
Our first witness is Hon. Walter Kicchel, Jr., Deputy Assistant 

Attorney General, Land and Natural Bcsourccs Division. We are 
glad to have your, sir.

STATEMENT OF HON. WAITER KIECHEL, JR., DEPUTY ASSISTANT 
GENERAL, LAND AND NATURAL RESOURCES DIVISION; AC 
COMPANIED BY FLOYD FRANCE, CHIEF, GENERAL LITIGATION 
SECTION, LAND AND NATURAL .RESOURCES DIVISION; AND 
BRUCE C. RASHKOW, CHIEF, MARINE RESOURCES SECTION, 
LAND AND NATURAL RESOURCES DIVISION; DEPARTMENT OF 
JUSTICE
Mr. KIECHEL. Thank you. I am accompanied here by two other 

representatives of the L'ancl and Natural Resources Division, De 
partment of Justice.

On my right is Mr. Floyd France, Chief of our General Litigation 
Section. On my left is Mr.- Bnice Rashkow, Chief of our Marine 
Resources Section.

The Department is pleased to respond to the request of this com 
mittee for testimony on the bill H.R. 10394—

To amend the Act of August 3, 1068, relating to the notion's estuaries and 
their natural resources, to establish a national policy with respect to the 
nation's beach resources.

The Department has rendered a full report on this bill. That report 
also covers the nearly identical bill H.R. 4932. If there is no ob 
jection, perhaps the report could be inserted in the record at this 
point.

Mr, ECKHARDT. Without objection, it will be accepted into the 
record.

[Document referred to may be found on p. 9.]
Mr. KIECHEL. We do not have a formal statement. I would like 

to summarise the Department's report, and we will be glad to 
answer any questions.

(107)
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The Department' recommends against the, enactment of this legis 
lation.. We- cannot agree, as n matter of law. that, the public is 
entitled to the free and unrestricted light.to use beaches of the 
United States as a common.

In the United States, only ihi> lands between high and low water 
lines normally belong to the States, and lands above the mean high 
water line belong to littoral owners. Indeed. Maine and Massachu 
setts apparently have relinquished title to littoral owners down to 
the low water line. Littoral land is generally not open to the public 
except where it has 1>een made so by the littoral owners, be they 
the United States, a State or local government, or a private owner. 
Generally, it may be" enclosed by the, littoral owners down to the 
mean high water line, or lower as in Maine and Massachusetts, 
even where there has Ix'en substantial public use.

In our view, expanding the right of the public to use of beaches 
as defined in section 201 could be accomplished only by acquisition 
of the private-property rights involved, by purchase, condemnation, 
or otherwise. The costs would be astronomical.

We also question the constitutional basis for suits by .the United 
States to quiet the title of States or (he interests of the public in 
beach property. It is one thing for the United States to bring suit 
to condemn land for a Federal purpose, as for a Xational Seashore. 
But any rights of a State or of the public to beach land normally 
would have been acquired by or under State law. and it is doubtful 
that suits by the United States to assert such rights would constitute 
such a case or controversy as is essential for Federal court jurisdic 
tion under article III of the Constitution.

The Department finds num'ero'" other serious problems with the 
bills H.K. 10:51)4 and H.K. 45)02. all of. which we make quite plain in 
our report. For the reasons I have outlined and the additional reasons 
set out in the report, the Department recommends against enactment 
of this legislation.

If you have any questions, we will t?y to answer them.
Mr. KcKii.MtDT. Mr. Kieehel. 1 think you referred to section 201 as 

granting some manner of right. Section '201 is just a definition sec 
tion for the Act. I am not sure whether you are really intending to 
refer to section 20;") or not.
" Mr. KIKCIIKI.. The reference to section 201 was to the definition of 
Ix-ach in 201.-Mr. Chairman. The thrust of my .statement was that 
the right of public access or the right of the public to use beaches 
under Federal law we believe would have to be done by condemna 
tion or purchase or Fome other means by which just compensation 
could be paid to the owner.

Mr. KcKii.xiurr. How do you then account for the decisions of the 
Retnray case in Texas concerning Galveston Island. There were the 
cases in Oregon and the city of Daytona Beach which touch on the 
question as well as the city of Los Angeles beach case and others 
as I recall. In all of these cases, though, the question of title was 
clearly settled to be in the littoral owner, nevertheless the right of 
use was established and protected in aH thoio cases. I think that is 
common use. That is what wj> a re really'dealing with. The real ques 
tion that we are. concerned alx>ut in this bill is not who-owns the
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la-itch, but whether or not then' lias Wen impressed upon the beach 
a right o,f public use.

Mr. KIKCIIKI.. 1 do not have intimate familiarity with those State 
decisions. Mr. Chairman. J have no reason to doubt that under State 
law that prescriptive right has I>een established, but I think the 
imjM»rtance is that it is under State law. and the States have a much 
I jetter haiuOe. if you want to use that expression, on this matter 
by virtu" of their ownership and jurisdiction over the tidelands.

Mr. KcKiiAUDT. That may be. I understood the « {uestion that you 
\vere addressing was some question al>out whether M- not it was con 
stitutional to do other than establish public right by the purchase 
of it. I am simply suggesting that there is another way to protect 
the. public right and that is to establish that in fact the public right 
exists without its having IMMMI puwhascd.

Mr. Kir.niKi.. If that can IM- dons- under State law. then Federal* 
law is unnecessary, that is the pro|x>s5tion to which I am shaking, 
sir. We see no basis for a Federal law with a declaration of this 
kind of a p'ublic right or right .in common for access to the bench.

Mr. KCKIIAUDT. What impediment do yon find to it as a Federal

Mr. KwiiKi.. Well. sir. it is a basic proposition that there are 
private ownership rights involved in this access, aiul.so far as I know 
the only acquisition of private rights that can be accomplished under 
Federal law is by ptirfluw or condemnation or donation of those 
rights.

Mr. KcKiiAitw. Section 204 provides that —
An action shall IK- <i»£nir.aiile in the district courts of the United State* to 

csniMisli and proirrt the pnl'tic ri^lit in Ix-acln-s : determine the existing sjafn* 
nf lilies, ownership and control: :tnd (.•omlcnin such easements as may 'reason 
ably K- necessary to nixowplish thfc i»uriM»»t* of this till*.

Of course you 'nave no question. I assume, that we would have the 
right or the |>ower. authority, if we should determine it to IK- a 
proj>cr exercise of our power and authority in the Congress to 
provide for such condcmn-ition.

You haw no doubt alxxtt that, do you?
Mr. Kwiir.t.. It certainly would seem to IK? that that is a public 

use. which would l»e involved, and the Congress could provide for 
the exercise of the jxmvr of eminent domain by the Federal Govern 
ment to acquire those rights.

Mr. Ki'KttAitnr. If they have that jwnver. why do we not have the 
jvouvr also to (''Stablish what needs to lx> condumned. that is what we 
already own. or at least the public owns and may use. Obviously we 
would' not want to condemn that if we are trying to protect public 
access. We would not want to pay for that which the public already 
has the right to use. do you agive, with that?

Mr. KimiKt.. It is with that proposition that we have a problem — 
whether or not :ts a matter of Federal law the public has that right 
would not IMJ involved, since any right would be derived under 
State law.

Mr. KCKUAUOT. Suppose the. question is determined as a matter of 
State law. is that not a proper subject matter for a Federal court's 
action under Federal law as ancillary to the determination of what 
should be condemned?

30-922— 74 —— S
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Mr. KIKCIIKL. Our. difficulty with that section to which you refer, 
Mr. Chairman, is two-fold. One, we would be suing on behalf of « 
State for the acquisition or declaration of certain rights. As I said 
in my summary, we doubt that that would give the kind of A jus 
ticiable issue which would constitute a case or controversy required 
by article III of the Federal Constitution. Passing that point we 
would be doing something there which .scorns to me is rightfully the 
function of the State. I do not understand, first of all, how it would 
work procedural ly, but from the point of view of the legal proposi 
tion, we would Ix;, in effect, suing on behalf of the State.

Mr. KcKHAKirr. Let's take this purely constitutional question. Of 
course I understand that reasonable-men may disagree as to whether 
or not the Federal Government or the State is the primary pro 
tector of the beach. JJut let's look at it purely from the standpoint 
of whether this is a justiciable interest for the Supreme Court and 
whether it is within the power of Congress to act on it. Let us take 
an example.

Suppose before the £«<m«y,casc in Texas, which Was the case 
dealing with Galveston bcacn, suppose at that time—and these facts 
did actually occur immediately after the Lutte* case—the Luttet 
case, of course, determined that State ownership of the beach went 
back to the point of mean higher high tide in Texas. In other States 
it would be under common law, mean high tide, it is a little refine 
ment with respect to those grants that occurred under Spanish and 
Mexican grants. After the Little* decision people began building 
fences down to the water and thus preventing persons from going 
up and down Galveston beach. Suppose that about that time there 
had been a determination to protect that right by condemnation and 
purchase. It would seem to me to be extremely unwise to purchase 
the beach without first determining whether or not the public had 
the right to it without purchase. I think you would certainly agree 
with me that the States might properly pass an act, as they did in 
Texas, very similar to this'act, and determine, first, whether the 
public had the right to the use of Galveston beach.

That is what Texas did.
A suit was then brought, the Stmcay case, and it was determined 

that there was both unimplicd dedication to the public and a pre 
scriptive right on the part of the public to use the bench, and then of 
course the State did not condemn. They might well have condemned 
otherwise. It would certainly have been strong public pressure to 
protect a well known seashore area tlmt the public thought tiiey had 
a right to.

Let us suppose that the Federal Government decided to do this. 
Clearly the Federal Government can have decided to nwke a park of 
it and'condcmn it, could we not, ancillary to determining whether the 
condemnations were necessary, could we not have done at a Federal 
level precisely what we seek to do here in this act in order to deter 
mine whether the condemnation was prudent and justified or 
necessary?

Mr. KIKCIIKL. I would suppose that we would have to start from 
the proposition that there is a right under Federal law which would 
have given that prescriptive right to the Federal Government—to
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the public as a whole as a matter of Federal law. I :<now of no 
to that effect, Mr. Chairman. I am not saying what has been done in 
the past is the only answer, but I would call your attention to the 
fact .that the Federal Government has undertaken to acquire a num- 
Iwsr of seashore ureas, at Pndre Island in your State of Texas, Assa- 
teague Island here in Maryland and Virginia, and at Cape Cod, and 
in each of those cases the Government has proceeded by either direct 
purchase or condemnation of the littoral ownership.

Mr. ECKJJARDT. Well if they have the right, the unquestionable 
right of condemnation, and if we have the duty, assuming we have 
the right to condemn, to determine prudently whether or not con 
demnation could bo exercised, and you admit these facts to be true, 
I mean we can -condemn, can we not, that is Federal power that 
can Ixj exercised by the statute?

Mr. KIKCHKL. Certainly Congress can declare that such power be 
used for a public use—th'at can be done.

Mr. EcKiiAiti'7. If that is a legitimate Federal authority, then 
why can we not, by statute, tell the Federal agency that it may go 
into court and determine whether or jiot under State low or under 
whatever law the public may or may not use the property—it seems 
to me ancillary to condemnation. It becomes absolutely necessary if 
prudent use of Federal funds arc to be had to determine whether or 
not condemnation is necessary in the first place.

Mr. KIKCHKL. I am not arguing against the course of action that 
has been taken by the State of T«sxas and other States. In fact, I 
applaud it. I think that this is an exercise of the State's authority 
which is certainly in the public interest, and the Federal Govern 
ment and the States have, as a common objective, the protection of 
beach areas.

This is a part of the Federal program, which is manifested in 
the acquisition of seashore areas. But I am saying, sir, that when 
this bill provides that the Federal Government proceed, it is lacking 
in Federal basis. When it declares that the Federal Government shafi 
proceed on behalf of a State uight, then we get into this "justiciable 
issue" question.

Mr. ECKHAKOT. I assume you are raising a question or intention 
that the authority here is not within the ambit of article III, see* 
ton 2, of the Constitution?

Mr. KIKCHKL. Which requires a case of controversy.
Mr. ECKHARUT. Of course I think I have already suggested to you 

that there is a Federal concern with respect to condemnation with 
respect to parks. It would seem to me that there is a Federal con 
cern with respect to determining whether or not condemnation is 
necessary in the first place. Let me approach it another way. Sup- 
jx)sc as we do here, we establish and recognize a public interest m 
the beaches, and we establish as we do here in section 205 certain

:>f prescrip- 
we do those

recognize Federal interest. We place the entire 
oucstion within the ambit*of Federal concern.

Then we call upon the court to consider questions under these 
standards and with these paramount concerns in mind in the adjudi-
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cation of the ease. Would you not say that the defe,rinination., 
whether it relief or is predicated on State law or not. is it at least 
within the jxMiumbra of Federal statutory authority?

Mr. KIKCIIKI.. We.ll I have a hard time, making that, roiicussion 
or agreement. Mr. Chairman, lx»cau.se. it seems to me that it is essen 
tially still a matter of SJate law.

What you are saying here by this, bill and your description «f it 
is that we will have Federal court jurisdiction to determine thi.s 
matter of State law-

Mr. KrKiiAi:i>T. Do you recall the Wext/nt/hodxe case in which 
Justice Frankfurter was dealing with section :J01 of the, Lal>or Act?

Mr. KIKCIIKI.. I do not have that in my memory.
Mr. KcKiiAiarr. That was a case in which, you-know-of .course, 

the Xntional Labor Relations Act assigns to Federal courts au 
thority to bring actions or specific enforcement of an agreement to 
arbitrate, under (he !alx>r contract.

In the \\'e,*f.i.)>yhou>iC case .Fustic Frankfurter wrote tin; majority 
opinion, and his jM>siiion I think was very much like yours here, 
that the matter did not present a case in controversy under article 
III. .section ii. localise it was an attempt to assign to a Federal 
court the determination of contract law which was essentially a 
question of State law.

He urged, just as you are urging here, that there was an attempt 
to assijrn to the Federal court, a determination of essentially a Stale 
question. And his decision was the majority opinion. Justice Reed 
dissented, saying that this was generally a matter of Federal con 
cern with respect to control and the interest in lal>or agreements 
Ix'ing added into, admittng of course that the contracts would ha.ve 
to Ix- construed in accordance- with precedent barred from State law.

Ultimately Heed's dissent l>ecaine tly majority position in Lincoln 
J////J*. It would seem to me that there is no real distinction here l>c- 
tween 1/nn-oln Mill* and this case. In both eases Federal concern is 
shown in the statute itself. In l>oth cases precedent and authority is 
barred from State law. is that not a j-ather exact analogy?

Mr. KIKCIIKI.. Well. sir. the extent of Federal jurisdiction under 
the commerce power, which I take it was the trrning point on the 
jurisdiction of regulatory authority of the Laltfr Hoard. I do not 
think is determinative of this matter. Here we start from the propo 
sition that the Federal Government has no ownership of the tide- 
lands. This is a basic proposition of proi>crty law as well as inter 
governmental relationship U-tween the States and the Federal 
Government.

The right of the sovereign under the common-law to the area bf- 
tween the high nnd low water marks was passed to the States under 
our Government, so that the States have or had this title and in 
some cases still retain it. In certain instances they have even per 
mitted privsife ownership down to the low water mark.

Hut Miey have a basis, not only in ownership but in sovereignty, 
to make the kind of determinations or declarations that you are 
talking about here of the right to public access to those area*. It 
seems to me that is lacking on the part of the Federal Government.

I am certainly not here to minimixe the role of the Federal Gov 
ernment with res|>ect to seashore areas or with respect to the public
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access to Ixwches. Those are objectives we all share and sup)>ort. But 
it f*eems to me that the partnership arrangement, that this bill con 
templates is letter carried out from a legal point of view by having 
the States do as yon say you have done, in the State, of Texas, and 
having the Federal Government proceed in its way in the acquisition 
of those areas which arc deemed by the, Congress to l>e necessary for 
acquisitions as Federal areas.

Mr. KrKii.M.'irr. Do I understand that you say because the ques- 
tion of title is essentially a State, question.' that the. Federal Govern 
ment has no power under the commerce clause to enact legislation 
favorable, or recognizing public use.?

Mr. KIKUIKI.. No. sir. I a'm not arguing against the Federal Gov 
ernment's use of the commerce power. The, ownership and the sov 
ereignty of the States to the tuielands is subject to that plenary 
power, as it is called. I am n strong supporter, and advocate of the 
commerce power.

Mi 1. Ei'KiiAituT. Mr. Slmrood.
Mr. SiiAitoon. Mr. Kiechel. yesterday and today we, have. Ix.-en go- ' 

ing through a kind of mind lx>ggling examination of the Constitu 
tion and the commerce laws and cast* in controversy and so on. I 
have Ix'cn listening to the chairman speaking with a number of 
witnesses on this point trying to figure out what is the issiin here.

.lust for my IxMiefit. would you tell me whether or not 1 nm phras 
ing it correctly. I think you are saying that there is no Federal 
iuteri'st in the lands alx>ve the high water mark and that therefore 
there is no right in the Federal Government to litigate the issue or 
title to that land. And by title J mean in the sense of whether or not 
there has lx«en impressed on that land any prescriptive right on the 
part of the. public to utilize, that land as a common, and dually with 
regard to the dialog of the chairman, the question of whether the 
Federal Government has the right, as it does, to condemn that land 
is really an irrelevant issue. We are talking alwwt apples and 
oranges when we talk about condemnation on the one hand and in 
ell'ect a suit to establish or acquire title on the other hand.

Clearly on the one casts the Federal Government can condemn. Hut 
when it'comes to a question of determining title, apart from •con 
demnation, the State is the proper entity to entertain such litigation 
and not. the. Federal Government. Js that reasonably accurate of 
what your position is?

Mr. KiKctiKi.. It is. sir.
Mr. SiiAitooh. Thank you. Mr. Chairman.
Mr. EcKiiAiavr. Mr. l)e la Gur/.a.
Mu. DK I.A GAK/A. No questions.
Mr. KCKIIAUDT. Mr. DingeH,"
Mr. DIXCKI.I*. T listened, sir. with some care to the questions of 

Mr. Kckhardt and your responses. As I was listening. I observed 
that going down through the bill you did not really have any dif 
ferences with the legislation on either policy or a constitutional ques 
tion down through probably section 207; am I correct? I want you* 
to road it very carefully so that we are clear on this* because I-do 
not want you to feel either trapped or that you are l>oing led into 
making a'statement that would not reflect your own position.
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Mr. KIECHKL. I appreciate that, Mr. Dingell. I would have to go 
back to section 204,. which is the section which confers Federal dis 
trict court jurisdiction and suggest that is the section which we feel 
is lacking in support as to a case or controversy.

Mr. DIXOELL. Let us go clear back to section 202. Do you have 
problems with section 202? It relates to the traditional right of the 
public to have free and unrestricted right to beaches as a common.

Mr. KIECHEL. That declaration, of course, is something we sub 
scribe to. I am not so sure as to what the term "national" means as 
it modifies "interest" in line 14. Mr. Dingell. If that is the basis on 
which the later part of the bill is dependent, why then I suppose 
I would have to raise some question as to that. Whether a national 
interest means a legal interest, which would support the kind of 
litigation we are talking about, we question. National interest in 
public use of the beach is of course something we all subscribe to.

Mr. DIXOELL. Let us look at thai. I think it is unquestioned that 
the Federal -Government has plenary power over navigation. That 
is set out in the Constitution.

Mr. KIECIIEL. Yes. sir, it certainly is.
Mr. DIXGELL. Pursuant to that power we issue permits to in 

dividuals to affect the quality and character of these beaches; is 
that correct?

Mr. KIECHKL. Yes, sir.
Mr. DIXOELL. Is there any reason why the power of the Federal 

Government over navigation, plenary power, should not extend to 
the. right to describe beach use?

Mr. KTECHEL. Well. yes. I do not think one follows the other.
Mr. DIXOELL. Let's stay within the purview of the question.
Mr. KIECHEL. I want to answer your question, Mr. Dingell. As I 

said to the chairman, we are staunch advocates of the navigation- 
servitude. We also recognize and litigate in reliance on such statutes 
as section 10 of the Rivers and Harbors Act of 1889 which prohibit 
interferences with the navigable waters and——

Mr. DIXGELL. Construction of obstacles in navigable waters. That 
statutes has been constitutionally interpreted to mean depositing pol 
lution in navigable waters of the United States.

Mr. KIECHEL. That would be section 13. I was referring specifi 
cally to section 10, which has more relevance to this situation.

Mr. DIXOELL. Let's reason together from that. Pursuant to this, 
the Federal Government has now begun to treat land water develop 
ment on beaches, and to'require permits clear to the high wa'Scr 
mark and not just current high water mark, but the high water mark.

Policy Act, and of permits issued by the Corps. We have clearly 
cstablshed the power of the Fcideral Government in that area, have 
we not? 

' Mr. KIKCIIKL. Yes, indeed, sir.
Mr. DIXGKM*' Again I want to be fair with you. I want to give 

you the full opportunity to keep in mind, I am going to try to stay 
within as narrow a sct'of parameters as I can here, so we can ad 
dress ourselves within a time frame to the trouble, to the problems
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that trouble me. Why then, if these things are so, is it not within 
the power of the Federal Government to describe the uses, to de 
scribe the further uses of areas of which this kind of national inter 
est or national concern should be allocated ?

Mr. KIECHEL. We are talking here about the rights of the private 
owners——

Mr. DIXOELL. Private owners are subject to zoning laws and sub 
ject to laws, affecting the depositing of pollution in waters, subject 
to other kinds of public easements and so forth. Let us recall this. 
That common law also describes the rights of citizens to establish 
easements for long periods of use, ana you must remember here 
that the Congress is essentially finding that these easements of citi 
zens to walk iip and down the beaches have been established through 
long periods of use, and essentially this bill recognizes that right. 
Do you have a quarrel with that thesis?

Mr. KIECHEL. The public access to which the chairman referred* 
to, as established by law, prescriptive right or whatever you call it, 
as I understand it, arises by State law where statutes and court de 
cisions in those States that have recognized——

Mr. DIXGELL. In most instances it is common law. It poes clear 
back to English law.

Mr. KIECHKL. I am not'sure that is correct. But I think we can 
agree that it is a matter of State law, Mr. Dingell. We are saying 
here of course that citizens arc subject to the police power of the 
States and local government——

Mr. DIXGELL. I am not saying that. I am saying citizens are sub 
ject, one, to the clear right of the Federal Government with regard 
to tlie permit issuing in areas which dither arc navigable waters or 
which immediately affect the quality and character of navigable 
waters. That is the first thesis. Obviously through this system of per 
mits, and which we have established in the expenditure of funds 
which we have established for prevention of beach erosion and pro 
ject development in these areas, we very clearly have established 
the kind of Federal presence and right that we arc discussing. But I 
am now addressing myself not to that point, but I am addressing 
myself to the question involved in traditional rights of people to 
move freely up and down these beaches. This is an ancient right. 
It has been recognized.

I am curious as to why we could not or why not in this bill recog 
nize that ancient right?

Mr. KIECHKL. As I understand, the thrust of this bill, Mr. 
.Dingc.ll, is to insure public access to beach areas. And using for the 
purpose* .the usual State title situation, where there is privat'e owner 
ship to the high water mark, we arc therefore saying that those 
private owners, those ownerships to the high water mark, must yield 
access to the people who are using the beach areas seaward pf those 
private areas. That is what we are talking about here. 

. Now I say to you. sir: that there is no basis in Federal law that 
we know of which would enable a declaration that there is an exist 
ing right of public access through those private ownerships above 
the high water mark to the beach.

Mr. DIXGELL. I want to yield to the chairman licre. but I want 
to turn that one around and send it back to you. Where is there either
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a constitutional, a statutory, or a policy prohibition to that kind of 
undertaking by the Federal Government?

Mr. KIKCIIKI,. Prohibition?.
Mr. DINCKU,. Yes. sir. If there is statutory prohibition, where 

there is constitutional prohibition to us taking*that kind of action?
Mr. KIKCJJKI.. T would suppose it is the fifth amendment, which 

says you cannot take private, property without the payment of just 
compensation. ' ,

Mr. J)IX<;KU,. Tf we simply recogni/e a right in the Federal Gov 
ernment undertho power of.'the navigation to establish certain uses 
in areas, and if we recognize the Judicial rights of people of free 
access, how are wo then infringing the fifth aine.ndme.ut rights?

Mr. KIKCIIKI.. As I understand, this is not within the navigation
servitude. We are talking alxnit this interference, if you will, with"
private property. The navigation servitude does impose upon private,

"rights this plenarv power of the Federal Government to use the
w.-ters for navigation and other related purposes.

Mr. DINCKM.. Navigation servitude antedates the Federal amend 
ment. Unless you are here to allege the fifth amendment repeals the 
navigation servitude. T suspect that vour constitutional argument 
falls.

Mr. KiKciiKt.. T am not here to argue' for repeal of navigation 
servitude, sir. We litigate on that and rely on it.

Mr. PINCKI.I.. Then the fact of the. matter is that the fifth amend 
ment did not appeal that servitude, imposed by the. Federal Govern 
ment over navigation. I think it is really quite clear.

Mr. KII:CIII:I.. I do not see here an exercise of the navigation 
servitude.

Mr. DIXOKI.I.. Sir?
Mr. KIKCIIKI.. I do not see in this bill an exercise of the commerce 

powers of the-U.S. Constitution.
Mr. DIXOKI.I.. I am curious to know how you can circumscrilxj that 

right. As T read it. 'rt is quite! clear. Tt is a'very broad right.
Mr. KIKCIIKI.. 1 am not suggesting it be circumscrilwd.
Mr. DIXCKI.I.. It has Ix^eii extended by your agency, largely I think 

under the pressure of Congressman lleuss and myself, to apply to 
many things which.are really not directly navigational related, re 
lating to the question of an individual to develop certain areas for 
his priva.te gain where it would have adverse effect on conservation. 
fi?h and wildlife values. The power to exercise that capability by 
the Federal Government for that kind of objective is. I think, rather 
clear. Unless you are here to challenge it. t suspect that maybe we 
ought to abate some of our arguments over the pov.vr or the policy 
of this particular matter.

Mr. KIKCIIKI.. 1 am not here to detract from the commerce power 
and the n'avigation servitude, the exercise of Federal powers through 
.sections 10 and 13 of the Rivers and ITiu-Iwrs Act. or the Fish and 
Wildlife Coordination Act. but I suggest to you very respectfully 
that they are not relevant to this particular legislation.

Mr. D'IXCKLL. T find myself incapable of seeing how they are not. 
Tf you accept the philosophy that the Federal Government has cer 
tain kinds of responsibilities under the Federal Government in this 
kind of til-en, then suppose you tell us where those bounds lie? Do
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they preclude the exercise of the kinds of power that would be set 
forth inJI.K. 10394? And if so. how and where?

Mr. KfKciiKi,. T visualize this statute, sir. as having to do with 
public access to and the use of beaches, t visualize this in the usual 
way of a Ixmeh area, high and low water mark and private owner 
ships, which are adjacent to that beach area.

Mr. DINCKU,. Now we are already agreed that the Federal Govern 
ment has certain powers under navigation interests and so forth, 
plenary power has over navigation to circmnscrHxt uses in areas 
which affect that navigation power and that, navigation right: am I 
correct in that thesis?

Mr. KIKCIIKJ.. Yes indeed.
Mr. DINOKM,. How would this bill go beyond the power of the 

Federal Government over navigation?
Mr. KIKCIIKI,. To put it bluntly, sir. T do not see that it has-any- 

thing to do with it.
Mr. DINOKI.I.. Tt does if we say so. We are speaking to the uses 

which shall lx- undergone by ari-iis artVcted by that plenary Federal 
power, are we not?

Mr. KIKCIIKI.. I do not understand it so.
Mr. DI.VCKM,. We already established that the use of lands and 

waters up to the high water mark is affected by that power and 
we have, legislated over that. Fish and Wildlife Coordination Act, 
Waiter Pollution Act. the Flood Control Act of 1880. You are not 
here before us to challenge the validity of those actions?

Mr. KiiniKi,. No. sir. nor am I here, to challenge the, validity of 
the actions of the United States by which it acquired by condemna 
tion and purchase the seashore areas adjacent to the Ix'aches in these 
particular areas.

Mr. DINCKI.I,. We have not gotten that far yet. We arc only talk 
ing about the power. Xow the Federal Government has plenary 
power up to the high watermark, do we not?

Mr. KimiKi,. For certain purposes.
Mr. DINCKI.I,. No. no. no. for all purposes which relate to naviga 

tion: is that not right?
Mr. KiKcnr.i,. With respect to interferences with navigation and 

obstruction to navigable waters ami those things within the com 
merce power, to IM> sure we do.

Mr. Dixcr.u,. Let us then apply your thesis to the Fish and Wild 
life Coordination Act. which says that lish and wildlife values will 
IMJ given in consideration in connection with permits in this area. Do 
you challenge that, that is not purely navigation, that is related to 
the use of the area; am T correct?

Mr. Kir.cm:i.. You say it is not related to the commerce power?
Mr. DINCKI.I.. Under your thesis it is not directly related to 

navigation?
Mr. KIKCIIKI.. Well the protection of——
Mr. DINOKU,. Tt is not related to navigation, if T take your thesis. 

Iff accept your thesis, it is an attack upon the fifth amendment 
rights of the owners——

Mr. KIKCIIKI.. We are talking about the regulatory power of the 
United States under the navigation——

Mr. DINCKU,. That is right. I would say it is as broad as any usft 
the Federal Government wants to establish which relate? to the
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•areas inside its powers to net, in other words, up to the high water- 
mnrk. You say it is not. You tend to assume, as I understand your

•comments, that it relates only to matters which go to navigation. 
I cited to you the Fish and Wildlife Coordination Act and I cited 
to you the Flood Control Act of 1880, which if I understand vour 
thesis correctly is an erroneous exercise of our Federal powers. 1 am 
just trying to ascertain the consistency of your position.

Mr. KIKCHKL. I certainly want to correct any misunderstanding 
that my remarks may have engendered, Mr. Congressman. I am cer 
tainly not in any way derogating from the plenary power of the 
Congress with respect to the navigation servitude and the exercise 
of the-commerce power of the U.S. Constitution, nor am I——

Mr. DIXOKLL. Having agreed on that fundamental privilege, do 
you assert that this, servitude on this area is limited to the power of 
the Federal Government over those matters which are most inti 
mately involved in navigation, or do you agree as Congress set forth 
in the Fish and Wildlife Coordination Act that we have the com 
merce power, relating to other issues, relating to fish, wildlife,
•esthetics ...

Mr. KIKCIIKI* Commerce power is a very broad power.'
Mr. DIXGKM* So maybe when we are talking about the area in-' 

side, rather than outside the high watermark——
Mr. KIRCIIRI* I do not understand as you arc applying it in this 

bill, that it is an exercise of commerce power.
Mr. DIXGKIJ* Maybe you have given us a suggestion and a way 

out.
Mr. KIRCIIRL. I am here to be constructive and I hope I have been.
Mr. DIXGKLL. I am satisfied on that point or would not be engaged 

in this colloquy. I have taken an undue amount of time. There are 
other matters that I will perhaps ask at a later time.

Mr. ECKHARDT. Are there further questions 1
There is one point I would like to clarify. Sir, in your statement 

you i-efer to the net of prohibiting an individual or requiring an in 
dividual to permit access to cross his property to the area here in 
ouestion. That is a possible construction, I suppose, of section 203 of 
the act. and we have some discussion of that yesterday. I think it is 
quite clear that section 203 was not intcntioncd—and the authors of 
the bill would have no objection to .make it clear—that it was not 
intended to deal with anything but the area in question and areas 
over which an casement had been acquired. Section 203 does not 
propose to impair the problem of access across the private property. 
I think 203 might be construed that way. If that is the way it was 
read, it should Ix* amended to not purport to further extend the 
rights contained in sections 202. 204, 205. and the standards of 205 
would have to be applicable, and something would have to IKJ shown 
in order to impress any obligation on a littoral owner to permit pas 
sage over an area that is landward of the dune lines. I want to make 
that, clear. I think your point is well taken, howovei*, and the wit 
ness' point yesterday was well taken.

Mr. KIRCJIRL. Thank you, Mr. Chairman.
Mr. ECKHARDT. Thank you, sir.
The next witness is Prof. Charles Black, Luce professor of juris 

prudence, Yale University.
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STATEMENT OF PROF. CHARLES BLACK, LUCE PROFESSOR OF 
JURISPRUDENCE, YALE UNIVERSITY

Mr. BLACK. Mr. Chairman, members of the committee: I must be- 
;gin by apologizing for my perhaps seeming discourtesy in not having 
IKMI able to prepare a written statement at this time for this 
•committee.

I can, if it is desired, reduce some of these views to writing 
rather promptly on my return to New Haven and furnish it, if that 
'is what is wanted.

Anybody who holds himself out as a constitutional law academic 
by trade has been rather busy the last few days, for reasons which 
we need not canvass here. I really have not been able to compose 
anything on a subject as pleasant, and under the circumstances-as 
inviting, as public beaches.

I do, however, have at this time some definite views, which I have 
considered now over a period of some years, concerning tliis bill. I 
think the basic strategic situation on its constitutionality is a per-, 
fyctly familiar one. one that we keep finding ourselves in time after 

' time. We begin with the obvious fact that it is of great national 
concern to tlic whole people of the United States to preserve, insofar 
as is possible, and as is consistent with the Constitution, access to 
this unique and wonderful natural resource, and when'we find that 
kind of massive and easily visible national interest on the part of 
the people of the United States, our Constitution is such that we are 
very likely to find in it not only one but a number of grounds for 
action by'the National Legislature in vindication and implementa 
tion of this interest. It is my view that that is exactly the situation 
with which we arc confronted here.

Now I have divided my presentation, in a manner familiar to pro 
fessors ever since the Middle Ages, into three parts. I know that 
sounds like a menace. I shall try to keep them brief.' '• 9 /

I will just give the titles before I start. First, I want to set put 
what I conceive to be the basis in the Constitution for there being 
asserted by Congress a Federal interest in access to the beaches in 
the United States on both shores, insofar as that is consistent with 
the other provisions in the Constitution.

' Second, I want to discuss the constitutionality of the general mode 
of implementation which is provided by this bill: namely, the pro 
vision of judicial jurisdiction in the U.S. courts for dealing with 
the subject.

Third, I -will take up briefly the problem of the presumption 
which is created in this bill, and its appropriateness and constitu 
tionality.

I think you will have detected from the tone of my remarks so 
foi- that I am also very much in favor of this bill on policy grounds, 
but I am not really an expert on that. I will try to keep my dis 
course within a constitutional framework.

Now the first ground, it seems to me, on which the Federal inter 
est, the national interest, in the maintenance insofar as possible of 
access to the public benches in the United States can be based is in 
the interstate commerce clause. I am very much interested, arid
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would find u {Treat deal of merit, in Mr. DingclFs comments on the 
navigation aspect of that clause, in .stip|x>rt of "this bill. lint I would 
thiiik now of stressing another aspect. It is a fact that a very great 
deal, a massive amount, of interstate commerce and interstate move 
ment of goods and persons is dependent upon and is a function of 
the accessibility of Ixjaehes.

I would point out that this is not the kind of pretextual and 
rather technical use of the interstate commerce clause which one 
finds in such statutes as the Lindlxjrg Act or the Stolen Automobiles 
Act or the Mann Act. There is no question but that the trains and 
airplanes are simply full throughout the winter with people going 
to Florida. Out on Martha's Vineyard Island people come from ail 
over the United States in summer, and there is a flow of goods into 
these places, and this movement in interstate commerce, which is 
plainly and directly a function of the accessibility of the ix»aehe.*. is 
not just a technical peg on which one can hang Federal power, but 
is a massive set of transactions continually going forward and clearly 
constituting interstate commerce.
1 I should think that if that were all that, we had. it would be 
enough. 7 must say. however, that I would prefer to go on to a sec- 
ond ground, which seems to me the real ground, the one with the 
real merit in it. with the constitutional language and concep.t speak 
ing direci'ly to what is at stake, and that is the concept of the people 
of the United States as the relevant, public for the purpose of filling 
that term in a finding of a public easement .or of a dedication to 
the public.

Jx>t me expand that just a little and consider both the textual basis 
for it and the nontextual basis for it. Let me first clarify what f. 
mean by it. If a Ix'ach is dedicated to the public, then it l>ecomcs 
necessary to consider what constitutes this public, what public this 
is. Tf a Ix-ach has over it a prescriptive casement on lx.>half of the 
public, then again it becomes necessary to consider what the relevant 
public is. Xo^v the facts alxnit these things are perfectly plain, as I 
have already indicated. The Florida beaches, insofar as prescriptive 
application is concerned, have been used freely from time im 
memorial by people not only from Florida, residents in Miami, but 
people from all over the United States who go there. The same, to 
my personal observation and knowledge, is true of (he beaches at • 
Martha's Vineyard Island, which T think are currently threatened 
by some of the enclosure movement that we find going on.

I think if we do no more than observe what is happening and 
where the people came from, to whom this dedication has been made, 
if it has been made, on whose behalf this public easement exists, if 
it does exist, we would have to conclude just from the observation 
of the facts that it was the people of the whole United States.

But the Constitution gives a great deal of Ixxly to that concept at 
a nuinlwr of points. 1 would think, first, that the fourth article, the 
guarantee of the privileges and immunities, on l>ehalf of the citi/ens 
of every Sttite. in each of the several States, in coaction with sec 
tion 1 of the 14th amendment, which guarantees the privileges and 
immunities of citixens of the United States, when put together—the 
first guaranteeing equality and the second guaranteeing a protection
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for thew, privileges and immunities-^-would constitute a firm textual 
basis for the holding that the privilege of using a beach dedicated 
to the general public'is a privilege which must lx» enjoyed not simply 
by the people of one .State but by the people of the United States 
as such.

Now we find that- this concept, whether we rely on these, texts or 
on others, has been given a good deal of roundness in the judicial 
decisions, ft is. for example, not open to a State either to forbid a 
person's entry, as in Kdwards against California, or to prevent his 
exit or put any burdens on it, as in Oandall against Nevada.

1 would think, however, that one might most relevantly—thus 
capturing the real concept 1n>th of law and utility behind this—find 
ihat membership in the relevant public for the purposes of dedica 
tion to the public or of the ascertainment of public easement is really 
expressed most of all in the citizenship clause of the 14th amend 
ment, the one which guarantees citizenship.

Now I do not mean by that to .suggest that lawfully resident aliens 
would not enjoy these rights. I do not think that is a necessary'con 
clusion from this at all. It would lx> in feasible, unwise, and prob 
ably a denial of due process of law to make a distinction such as 
that, which is so completely without rational basis.

Hut I think that it is the people of the whole I'nited States, all 
the people lawfully here, that are the relevant people. They are 
i he ones you will see, at the beaches. They are the ows you would 
have seen there ;"><) years ago. and if there is a dedication to the 
public, that is the public, it is the whole public of the 1'nifed States.

Now L would pass, thirdly, to the great physical involvement of 
lhe Federal (Jovernmcnt with so many things concerned with 
beaches. I am sorry to say that since that matter is not covered in 
detail in the Constitution of the I'nited States, and I have never 
really gone through all ihe relevant statutes—my other string to the 
bo\v Ih'ing maritime law. which has rather to (Jo with ships -a good 
distance from the shore—I am not, in a position to cite all those 
M'atutes. but I think matters of physical protection, erosion control 
arc present, and rescue and salvage operations, for a few examples.

If a child gets lost oil' a l>each and drift? in a sailboat on Martha's 
Vineyard Island, they call the Coastguard, and the Coast Guard 
irtuN out to y;er the child and tow the child back. There is enormous 
an I very complex physical involvement.

On th'osi* three grounds I would think you havo a completely suf 
ficient basis for the Federal (Jovenunent's dealiuir with this ques 
tion -foursquare, limited only by the prohibitions against taking 
property without due process of law. and other constitutional 
prohibitions.

Now let me pa.-.s then to the measures. The first and priiu-ipal 
measure wh'u-h this bill takes in order to implement this interest is 
that of empowering litigation in the '-'ederal courts. I might say. 
first, that if does not (it into my framework of thought to think that 
the objection, if any. to the use of this measure by Congress as a 
means of implementing the national interest in the public loaches, 
can be th:'.t it "does not present a "case or controversy." It seems to 
me that the I'nited States—if Hie bill is riirht on the merits, and if
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it stands on meritorious constitutional gronnds^-the United States 
very plainly occupies—under the reverse implication of Massachusetts 
against Mellon—the position of parcns patriac for the purpose of 
bringing suits in such a o<isc. Once that point of standing is settled, 
the interests are clearly adverse, and every possible element of cas<: 
or controvci-sy is present. I think the problem, which I regard as a 
soluble problem, or the question, if I may rephrase it r.s that, hav 
ing au aflinnativc answer, is the question whether there is a case or 
controversy which can be said to arise under the Constitution and 
laws of the United States. I think that the suits proposed by this 
bill are of that description, again for u number of reasons. The mul 
tiplicity of reasons is simply a func^on of the very clear and mul 
tiple interests of the National Government in this subject matter.

Now first of all, if I am right in thinking there is some kind of 
coaction, perhaps several different kinds of coaction, between the 
fourth article and the 14th amendment, a coaction that makes the 
citizens of the United States—the people of the United States—the 
relevant public for purposes of enjoying a public casement or the 
fruits of a public dedication at a public beach, then very plainly u 
suit brought, to enforce this right is a suit directly arising under the 
Constitution.

I think there arc different ways in which one can put these things 
together. Again I -would prefer to pin it on the citizenship clause— 
coupled with a holding that the exclusion of aliens lawfully resi 
dents in the United States would be so arbitrary and so without 
rational foundation, given the constitutional command of inclusion 
of citizens, that they too would constitute a part of the people of 
the relevant public.

But if any of these constitutional grounds, connected with the 
identification of the people of the United States as the relevant pub 
lic for the purposes of these two doctrines on which the bill relies. 
if any .of these grounds is correct, then plainly all the suits under 
the bill would arise under these provisions, and the dealing with 
them is in fact rather moderate. I may add that, even if in some 
cases the dedication were not to the whole public of the United 
States—though I do not think a general dedication could be other 
wise than that—but even if it were finally held that it was not. 
nevertheless it is strongly in'the interest of the United States to 
litigate this question and to find out what the condition of the law is.

Secondly, I have always thought—and I have the honor of agree 
ment from two of my colleagues, Professors Bickcl and Welling 
ton—that if the interest concerned is a commerce clause interest, 
then the step of using the courts as a means—simply providing for 
Federal jurisdiction over the subject matter1 while deferring to State 
law—is an entirely legitimate step, if it is considered one practically 
wise for the implementation of the Federal interstate commerce 
interest.

AVe do not invariably limit the Federal courts to questions, to 
issues and questions, .winch are purely Federal, or to cases which 
concern only Federal matters. For example, 1442, title 28. provides 
for the removal to Federal court of a number of suits against Fed 
eral otHcmls. It may happen, and would not affect the removal
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mechanism, that particular issues in the case will turn out to be in 
part, or even as a substantial matter in whole, issues of State law. 
Still we make this provision for removal, though the case is not 
named in article 3, because we can see this to be a proper step in 
the implementation of tiie independence of Federal officials.

Now, similarly, it has seemed to me always, as it has to my two 
colleagues, that* it is a moderate Step, a step differential to State 
law, to state that for the present, as to this subject matter in which 
there is such a strong Federal interest, we will go no further than 
providing a judicial forum in which that interest can be expedi- 
tiously vindicated, sind funds and resources to sets that it is expedi- 
tiously vindicated, without going any further fhan that, in contra 
vention of State law, as well we might if the subject matter is so 
clearly Federal.

Professors Wellington and Bickel, in their continent on Section 
301 (a) of the Lalwr Management delations Act, 1047 stated: "* * * 
The ]>oint is simply that providing a forum for the enforcement of 
state law in a field'which Congress'could occupy is itself a species of 
regulation, a,way of seeking a degree of uniformity while leaving the 
maximum room for the exercise of initiative by the states. It is a way 
of striving for a measure of co-ordination by consent and persuasion— 
a way of sett.ing up something like a clearing house of ideas—for in 
following State law the federal-court system, even if subjected almost 
to the stringencies that have been drawn from Erie lilt . . . 
Tainykini!. is bound to make some creative contribution despite the, fact 
that state courts remain theoretically free to resist federal guidance. 
Since the federal circuits do induence each other and operate under a 
single Supreme Court, this contribution in turn is bound to tend in the 
direction of harmonizing state i>olicies. We are .dealing by hypothesis 
with matters of at, least potential federal concern and so the tendency 
to harmonize will l>e more pronounced than it has been in the diversity 
jurisdiction subsequent to,£V/tf * * * ::i

Mr. HI.ACK. Xow a third ground, which has iK-en raised already 
by the Chairman, but which I want to repeat and expand on, seems 
to me entirely suflicient in H.seU", abundantly sufficient, for sustain 
ing a judicial jurisdiction in cases of this type—the ground, namely, 
that in two very important ways the establishment of public dedica 
tion or public easement in benches anywhere is ancillary, practically 
ancillary, not ancillary as a matter of pretext, but genuinely ancif- 
lary to'the exercise of the Federal right of eminent domain.

It seems to me the Chairman has made an unanswerable point, that 
if you are going to condemn Ixjaehes, you certainly do not want to 
go in there and do it without litigating the title, if there is anv ques 
tion of title. If it is not necessary to spend Federal money in con 
demnation proceedings, then you do not want to spend it.

The most practical thing in the world is to provide that the con 
demning court, if condemnation is to take place, may first ascertain 
whether there is any occasion for condemnation. The opposite of that 
seems to me not rationally tenable, because it would mean that if 
anybody -set up any kind of title or right, however erroneous, then

> Hlekcl am) \V*!llastft«. l.ryt»l*'S>-r ^tte^ntr »»4 the Juilletitl l'r<#t»»: r»< Lint6ln 
tlttl* V**t ~\ Harvard Law tt«vUw 1.20-21 (1&57).
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facie case on the part of the public of the United States, which the 
United States as parens patnae is representing.

Second, if we go to the condemnation interests, it would seem to 
me again rather clear that the United States has nn absolutely para 
mount interest in the question whether condemnation is necessary, 
whether, in other words, public money is being given away or need 
lessly spent. That is what you arc doing when you pay for something 
without ascertaining whether the other party owns' it or not. The 
Government has a paramount interest in this continual formation 
of a )>olicy of condemnation, which cannot be intelligibly formed 
without, the ascertainment of how much we already have in the way 
of Iwaches.

It seems to me. again, that the prescription of a rule of evidence 
as to presumptions in the.se cases <s a very moderate step.

I do not think there is any serious question about the collision of 
this step with'either of the due process clauses. The one in the 14th 
amendment does not bind the Federal Government. The one in the 
fifth annulment does, Hut, since they are identical in wording, all 
one has to ask oneself, if one wants to address himself to the question 
whether the setting up of a presumption of this kind, rebuttable by 
evidence, is a violation of due process of law, is simply to ask oneself 
whether a State could do it. I think it is plain that a State can do 
it, that a State would not IHJ inhibited by the 14th amendment's due 
process clause from providing that the conduct of a lawsuit should 
go forward in the manner which is compiled by this presumption, 
with resi>ect to something which has the physical characteristics of 
a beach, which is identified so clearly in this bill, and if it would 
then it can hardly l>e a step lacking in due process of law under the 
n.)t Ixi a step lack'ng in due process of law for a State to do that, 
fifth amendment for the Federal Government to do it.

For all of these reasons I find, first of all, that I am not going 
to recapitulate them becau.se that is another wicked tendency of the 
academic profession—I find under the three heads an overflowing 
set of sul>stantial Federal interests connected and linked up with 
the Constitution in the availability of these public beaches.

I find the provision of a judicial forum for enforcing, for ascer 
taining, first, and then enforcing the presence or absence of public 
easement and public prescription, to lx? a stop which for many rea 
sons is well within the hounds of both wise and constitutionally JHU'- 
missiblu implementation of these Federal interests. I find nothing 
in the presumption set up by the bill, rebuttable by evidence as it 
is. which either is a stop tlwt is grossly disproportionate to the in 
terest that is being served, or in itself, can be held to violate duo 
process of law.

Now with that, and a copy of the Constitution by my siotc, I will 
close mv presentation at this point, if I may, thanking the committee 
for their attention.

Mr. ECKIIAKDT. Thank you. Professor. Mr. Dingcll.
Mr. DINCKIJ*. Professor*, I would like to address myself, first, to

the question you raised with regard to the shifting of burdens under
the section of the legislation relating to presumptions. Synthesixed,
I think it was your position that the establishing of presumptions

30-91'::—74——i*
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and the weighing of presumptions is R procedural mnttcr whi-h 
absent the circumstances of becoming substantive, fall under t!u$ 
5th and 14th amendments——

Mr. BLACK. I think that is true, I think .that is generally true. 
Congressman. I would, however, want legitimately to color the 
answer to the question with a reference back to the point that, given 
the enormous Federal interest in this, and the multiple grounds of 
Federal jurisdiction, the adjustment of presumptions in this was a 
very moderate step. I do not mean to speculate on how far you 
could go. Given the Federal interest I have been talking about. I 
think just starting off with a presumption in favor of the public, 
since you have to start somewhere, is an entirely reasonable step 
and in no way comes even within the. foothills of the prohibition 
against the deprivation of property without due process of law. 
"Mr. DIXOKLL. I would like to address myself to the plenary power 

over navigation. That goes clearly to the high water mark: is that 
correct?

Mr. BLACK. Yes. sir; that is correct.
Mr. DIXCKU.. Without question or controversy?
Mr. BLACK. T think that is correct.
Mr. DIXOKLL. It is not conceivable to go inside, in short, high 

water mark, could it not?
Mr. BLACK. There is an interest ing case, the United States against 

Coomnbs, decided long before the Civil War, in which it was held 
there was jurisdiction to punish criminally the theft of goods which 
had been washed up a long way on the shore, simply because they 
had once boon in navigation in interstate, or foreign commerce. This 
is a case very little known. Constitutional law casebooks do not seem 
to p'u-k it up. but there it is.

1 do not think it has any direct relevance to this problem as such. 
But it indicates the reach of this Federal concern.

Mr. DIXCKI.L. The establishment of the high water mark does not 
then necessarily become holy writ with regard to the bounds of the 
Federal Government over navigation; am I right?

Mr. BLACK. That is certainly right. I will have to say in all candor 
that I regard the interstate commerce aspect shoresidc—that is. the 
enormous'and the massive movement of goods and persons which 
occur within the continental United States because of the accessibility 
of these beaches as perhaps a more, let us say, more massive ground, 
than the navigation power. Though I think wo, find, as we often do, 
there are any numl>er of Federal powers here, all of which are impli 
cated.

Mr. DIXGKLL. I would like to within the imunds of this one par 
ticular matter. Xp\v we have constructed under this Federal power 
of navigation facilities and we have been engaged in permits above 
the high water marks, have we not?

Mr. BLACK. We certainly have. On the rivers we have used it in a 
rather paradoxical or reverse sense. That is, we have used the power 
over navigation even for the purpose of impeding navigability with 
dams and in power matters.

So it is a power which has been given a very great reach, a very 
long reach: y&s, sir.
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Mr. DIXOKLL. My thesis would be perhaps reduced more simply to 
the fnct that the power of the Federal Government over navigation 
would at lenst, reach to the- highest point in which waves will come in 
shore, am I correct?

Mr BLACK. I think that is probably right. I must say that I have 
not researched that point, perhaps in a way that I should. I had 
found these other grounds so persuasive that I had not, had not 
really done the work that would entitle me to answer that.

Mr. DIXOKLL. It- is not illogical——
Mr. BLACK. No sir. it is not. I could not give a responsible answer 

just now, but it is certainly a po'mf which I would be very far from 
rejecting as implausible or anything of that sort.

Mr. ]JIX(;KLI~ Xow wo find ourselves now further in the position 
where the Federal Government would be able in areas peculiarly 
affected by its jurisdictions, such as navigation, to deal with the 
question of casements. For example, an casement is usually u pre 
scriptive right that is achieved by long use——

Mr. BLACK. That is usually the situation on these beaches.
Mr. DixoKi.L. The person that asserts the easement, asserts it under 

the, public policy of rhe Federal Government, does not recognize the 
right of another person to question it. such as the fee owner, who 
could not complain that the right of the individual crosses over his 
land, because this has been a widely held public right for a period 
in excess of 20 years.

Mr. BLACK. Often for hundreds of years in the case of many 
beaches.

Mr. DIXOKI.L. Having once established this right of way or right 
of use, which would IHX perhaps the. broader term, as a'matter of 
public policy, we do not permit the owner of the fee, to come in and 
challenge or quarrel with that right, is that the thesis under it?

Mr. BLACK. We could permit him to come in, but he would lose. 
What we would be, proposing in this bill is that before his——

Mr. DrxcKi.i* You arc getting ahead of me. On the other hand, if 
we h'nd that if the owner fenced those individuals off for a period 
of 20 years or whatever period the State would recognise, that we 
would'then say at that point the State had violated the right of the 
individual to engage in tnis adverse use?

Mr. BLACK. That is right. That is of course at the heart of the 
need for this* bill, and we need to get energetically to work to see that 
does not. happen.

Mr. DIXCKLL. What I am saying is. we then have established within 
the. Government the power to recognize ft right or to deny the right.

Mr. Bf,ACK. Itight.
Mr. DIXHKLL. And that if we say no longer docs the power to abate 

the right of citizens to use these features freely exists, that we would 
essentially be on the grounds of public policy quieting the power ot! 
somebody to come forward in the court and say that I have now 
fenced you out for a period of 20 years and you may not therefor* 
assert this prescriptive right to the land, is that correct?

Mr. BLACK. That is the contest.
Mr. DIXCKLL. That is essentially what the bill would do. It would 

essentially fjuiet the right of an individual to challenge this ancient 
right established by prescriptive use to——
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Mr. BLACK. Yes. And most vitally it would do so before his pre 
scriptive period had run. That is why this legislation is really needed. 
If it were not that he was going to acquire rights by prescription, 
possibly defense of his own rights would be adequate, since the public 
could plead the public right in defense. That is not'the situation we 
have. With respect to the general public I think it is——

Mr. DIXOKU,. Is it a fair thesis then that this is a procedural 
matter as opposed to a substantive matter 1

Mr. BLACK. Now that takes me all the way back. I have the feeling 
that I may not have followed your line o'f questioning altogether, 
because my thesis here is that it is both, that is the use of a proce 
dural device, but for the purpose of vindicating a very massive 
Federal substantiate interest in the whole subject matter.

Mr. DIXGKLL. I sec. Thank you.'
Mr. KCKHARUT. Mr. Potter.
Mr. POTTKK. Professor Black, yesterday the representatives of one 

of the Federal agencies suggested that, one, they really did not like 
the idea that there was or should be a fedcrally'guarantccd right of 
access to the benches: and two, if there was such a right, they were 
worried that that right, promiscuously exercised, would result in the 
effect of destruction of beaches that they were trying to protect.

Do you believe that if this bill were enacted and the kinds of access 
to winch the bill addresses itself were to be guaranteed, that there 
would remain in the Federal or State government the right to control 
that access so as to preserve the integrity of the beaches themselves?

Mr. BLACK. I am glad you are stating somebody clse's argument, 
because without fear of discourtesy to you, I can simply say that I 
look on the argument as wholly untenable. As in the case of every 
other public place and every other situation affected by public inter 
est, the Federal and the State governments, by appropriate police 
regulations, tailored to the respective interests, can take care that 
there IMS no destruction, and that the asset be preserved intact. That, 
indeed. I think in a rather reserved way, is one of the objectives 
toward which this bill is moving, if it does not get there entirely 
itself. Of course they do. No question about it.

Now the only thing would be that Federal regulations, insofar as 
they were valid—and I think they would be valid over a pretty wide 
range—would, under familiar principles of article VI, supersede, 
perhaps sometime preempt, State regulations, but that is the same 
situation we have with every regulatory field where there are con 
current State and Federal interests. There would be, in my opinion, 
for a long time, if not forever, ample room for regulatory activity 
on the part of the States. I do not sec why not.

Mr. POTTKK. To the extent that the Federal Government did not 
enter the field ?

Mr. BLACK. That would be one of the factors, surely. If there were 
valid Federal regulations, and I can imagine that there might some 
time be valid Federal regulations which, under the wide scope of 
power I am talking about, would be valid, then it is clear that the 
State regulations cannot conflict with those. If they arc comprehen 
sive and appear to be intended to cover their entire subject matter, 
then under the very difficult and puzzling set of doctrines which we
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label by the name of "preemption," it, might sometimes happen that 
the whole field, as to one beach or as to all benches or as to some 
beaches, wuuld be preempted. We have that same situation in every 
field of law where there are concurrent interests on the part of the 
Nation and the State.

If I may go back to one thing that you said, however, I think it is 
worth continual clarification that this?'bill, as it now stands, docs not 
go as far as perhaps Congress might go, because it docs not guarantee 
access to any particular beach, if under the State law that beach is 
not dedicated to the public and does not have on it a public casement, 
and it refers to State law. So it really is a national interest, a very 
clear-cut and intelligent national interest in preserving both physi 
cally and iis against the possible running of a prescriptive period, 
those, benches arc open to the public, and it identifies the relevant 
public by implication as the public of the United States, the people 
of the United States.

Mr. POTTKR. That raises another issue. The attorney general of the 
State of Oregon indicated that he was distressed by the fact that 
under this bill Federal courts would, in efTecVbe applying State law 
and that, the State courts, to a very large extent, really had not ad 
dressed themselves to the issues at all.

Mr. BLACK. But the Federal courts supply State law in very many 
cases today, where there is a concurrent Federal interest, which is 
conceived to require implementation by bringing the subject under 
judicial jurisdiction. I read his statement, and he mentioned diversity 
cases. Of course that is the most obvious case where this happens. 
But we also have many others, bankruptcy cases, admiralty cases, 
where State law is brought into play, where the Federal interest is 
expressed in the conferring of a judicial jurisdiction for handling the 
whole matter, the whole controversy, and at man}' points, either origi 
nally or further down the pike in the law suite, the State law may 
become relevant and the Federal court tries to apply it as best it can.

I do not think he is making a sound distinction even from diversity 
cases when he says many of these issues have not Ixje.n settled by the 
highest courts of the States concerned, because that is also true of a 
great many issues that arise in diversity cases. There is no guarantee 
that an issue which is brought up in a diversity case will be one on 
which the. State supreme court has spoken.

It is true in bankruptcy cases. Tt is true in admiralty cases.-and so 
on. It is a familiar everyday thing that the Federal courts shall 
apply State law, and I think' that was indeed the original function 
which it was thought they would have., in the main, as it was the fact 
that there was no Federal question jurisdiction, except for a brief 
interval, until 1875, and the main business of Federal courts was 
exactly that if applying State law in diversity cases.

Mr. POTTKR. Let me change the subject again. Let us assume that 
this law passed. Let us assume further that you are the owner of a 
lot of heachland, which wo may for purposes of our argument call 
Blackaere. Let us assume the public has a right of access to Black- 
acre, that their access to this has not been rebutted. Let us assume, 
finally, that you. therefore, make use of Blackacre in such a way as 
to, in effect, prohibit the public access to the beach. Can the public's
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right of access be lost itself by prescription and under what law, 
Federal or State?

Mr. BLACK. The public right of access could be lost by prescription, 
iust ns it has been acquired in many cases by prescription. It would 
be a matter} I should suppose, of State law. unless and until Con- 
.prcss chose to implement these massive Federal interests by substan 
tive provision respecting prescription. I think they can do that, but 
one docs not have to go along with that to go along with this bill.

As the bill stands, and as matters now stand, it would be a ques 
tion of State law. The great merit of the bill is that it provides a 
mechanism by which that result can be prevented in a timely fashion.

Mr. 1'OTTKR. My last question is really for clarification.-The section 
on presumption of burdens, is not entirely clear in my own mind: 
whether or not this more precisely describes a burden of proof or a 
burden of going forward with the evidence to show that the public's 
access hns been lost. How do you read it ?

Mr. BLACK. I think that what it ought to be. and this as you know 
is a most complex field of law, and it is very often hard to tell from 
« mere statement of presumption which it is. I think it ought to be a 
real burden of proof, that is. given that something is a beach, that 
fnct should be some evidence to support a finding that there is a 
public casement over it.

It would depend on a great deal more factual investigation than 
I have made. If we found actually that this was very commonly the 
case, then T think this would be a reasonable presumption. I would 
trust the Federal judges trying these cases or juries empaneled in 
cases where the jury trial was required to weigh that presumption 
against affirmative evidence, brought forward by the littoral owner, 
of the absence of such a prescriptive right, and I think that that 
•would IMJ whore I would probably come down on it.

I believe, in order to decide which I would prefer. I would need 
to make a factual investigation which I have not made of the prob 
able connection in fact between the possession of the character of 
the l>e:K-h and the existence of the public easement or servitude or 
dedication over it. If it turned out to be a rarity, then one would 
conclude that this presumption should be no more than one which 
vanishes on introduction of contrary evidence.

If it turns out to be a rather common circumstance, so that the 
movement going on now is something like the 18th century enclosures 
in England, where a great deal of land was open and the enclosures 
took place in contravention of what had previously been a wide 
spread practice, then I think a presumption which was a genuine 
burden-of-proof presumption would be entirely and rationally jus 
tified.

T think the decision there is very much up to Congress. That is the 
kind of question that a legislative body or committee like this can 
investigate and come down on, much more easily than can a court of 
law.

Mr. DIXGKLL. Will you yield nt that point. This does not involve 
any question of constitutional rights as between choices of the first 
over the second.

Mr. BLACK. I think you could get a presumption, particularly a 
genuine presumption that shifts the burden of proof, which is so
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irrational and so totally unconnected with fact, that a due process 
question might be raised. I do not think that is true of this one, as a 
matter of general public observation and knowledge. I think that the 
factual judgment whether it is true is a matter for Congress and one 
which I have not gone into so I really cannot come down firmly on 
that of my own knowledge. I would have thought in general that the 
beaches of the United States had been used freely, and that the case 
of the individual ownership coupled with the absence of the public 
easement of public dedication was on the whole the less common situation.

But I think the public easement and servitude would have to be 
rather definitely uncommon before Congress would be lacking in 
justification to set up a burden of proof of this kind, given the fact 
that it is not a conclusive presumption at all. Evidence can be intro 
duced to rebut it.

The question at that point just becomes whether we are going to 
trust- the judicial officers of Hie United States to proceed fairly in 
these cases. I do not think we have any reason to doubt this as to 
them, anymore than we would have as to State judges, who could be 
presented with exactly the same question.

Mr. ECKHAHDT. Mr. Sharood.
Mr. SUAKOOI). Professor Black. I with nil due respect honestly am 

not an expert in constitutional law——:.
Mr. BLACK. I doubt, sir, that there really is such an animal.
Mr. SHARWOOD. If there is anybody in the room that could claim 

that distinction, it is undoubtedly you.
T would like "a little clarification of a couple of points you have 

made. My recollection of these issues has unfortunately gotten very 
hiijcy. On this question of the right of the public, of the people of 
the United States to enjoy a use/of the beaches, you find this in the 
grounds of the Constitution. If a State were to enact a law invest 
ing littoral land owners with title to all property to the low water 
mark of that iStnte. would that law be constitutional?

Mr. BLACK. I am inclined to think that it would not. on the as 
sumption that previous to the law there had existed a public right 
Of coin-so it would l>e constitutional, it would not even be necessary, 
if there, were, no public casements or public dedications. If there, arc 
public easements and public dedications, then a law extinguishing 
them would seem to me rather clearly to be a law that deprives a 
lar«rc mimlwr of people of their liberty or their property or both, 
without due process of law.

It .simply takes it away from them.
Tf previous to this the people of the United States had enjoyed 

the right to go on the Iwucn. then a State law which took that right 
away from them would be simply eonfiseatory.

Mr. SifAitoon. Assuming that enjoyment up to that point, in time 
has been littoral owners, with no public dedication, and I assume 
by public dedication you mean a statutory sense, by title, being vested 
in a public agency—"—

Mr. BLACK.' Xo. sir. I think that is one thing we need to get very 
clear as to this whole subject—that neither as to a public park, nor 
as to a public street, nor as to a public beach is it at all relevant to
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the issue of public dedication or public casement that the fee title 
may remain in somebody else.

The location of the fee title might be anywhere. In some States, 
for example—and this shows how unimportant it is because I do 
not know if this is true in Connecticut or not although I own a 
house there—in some States fee title runs out to the center of the 
highway or street. That was trite. I think, in Texas at one time, and 
it was a kind of kiss of death. tacause what you got out of it was 
you got to pave that part of the highway and pay for it.

But nobody ever thinks about that, or knows about it, because 
the cars go freely, enjoying a public easement.

Mr. SIIAKOOD. How does dedication, your use of that term, arise?
Mr. BLACK. There, could lx> a dedication I believe under the com 

mon law coupled with a gift of the fee to some public body as a 
trustee or a dedication without that gift——

Mr. SirAitoon. Does dedication come about simply from custom 
and usage?

Mr. BLACK. Sometimes it does. yes. It really is difficult to dis 
tinguish between that and the public casement. I think in the last 
analysis there is not any difference between dedication of public 
use and easement. You-go nlwut it in different ways, but in the end 
cither one of them can'be established many times by prescription. 
The difference between them is that sometimes there will be certain 
actions of the dedicator which might result in dedication before 
time for a prescriptive public casement would run. I am reciting 
here, if I may say so. on the fine points of the common law, that I 
really am not competent to straighten out without going to look at 
a few books, but it does not matter in the practical situation. As to 
these beaches, the difference l>etwcen a public easement over the 
beaches, which consists in the right to use them for recreational pur 
poses, and a dedication to the public, ifc is not so material, as tno«-t 
might IHI alternative grounds available in those cases, or one rather 
than the other, might be available in a particular case, but what they 
come down to is much the same thing.

Mr. EcKiiAUDT. Would the gentleman yield on this question of 
dedication and prescription. It is a very interesting thing that the 
Texas court—in the first one of these cases, the Semcay case, really 
slides between implied dedication and prescription rather easily, and 
to n certain extent the same thing is true in the two California"cases.

I think where the court prefers to use implied dedication, it is 
doing so because implied dedication does not necessarily rely tradi 
tionally so niuch on the same persons using the property over a long 
period'of time.

Thus the implied dedication is easier to come by with respect to 
continuity of different people.

On the other hand, the court finds a little difficulty with implied 
dedication in California where it was pretty obvious that the people 
•who were littoral owners really did not want to give up that prop 
erty, and implied dedication in some of the common law cases has 
some implication of a willingness to turn over to the public, so in 
the California cases, though they used implied dedication, inr ex 
ample, really they rely more heavily I think o.n prescription.
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The Oregon case has to run down 1x>th these points whore there 
is long customary use that- the land is impressed with that customary 
use. and the public is entitled to continue to exercise it.

Mr. BJ«VGK. If I may make a general point about this, these ques 
tions one and all arc questions of State law. and under this bill they 
nre left open and would probably be settled differently in different 
States, by one or the other doctrines relied in different forms. It 
would just be a question abuit trusting Federal judges, as we trust 
them in so many other matters, to deal fairly with questions of 
State law.

So that this bill does not change State substantive law. It might 
turn out. as far as this bill is concerned, that there never had Imen 
a dcdicaiion to the public, nor did there exist a single prescriptive 
casement on the part of the public, in the whole United States, if 
State law actually, on fair inspection, turned out to produce that 
result. I do not think, however, that that would lx» true.

Mr. SHAIJOOP. Listening to your statement. I got the impression 
that you were almost reaching the point where yon would have to 
conclude that there was in effect a common law right on the part of 
the public to access and use of'the beaches of the United States, but 
apparently you are not prepared to go quite that far, notwithstand 
ing your reliance on the. 4th and 14th amendments; you do Ixilieve 
that this is a question of interpretation of State common law and 
usage?

Mr. Br,ACK. Let me say this, and I will try to be precise alxwt 
this. I have committed myself and gladly commit myself to the 
proposition that if a State has a law of dedication to the public, 
either by casement or by dedication, the relevant public for that 
purpose' is the people of the United States. As to all beaches that 
I have ever seen, it is evident that the people that are using them 
and acquiring prescriptions come from different. States. That does 
not mean in and of itself that any State has to have such a law at 
all. has to have any public dedication.

A dedication to the "general public of California"—so terrible and 
unmanageable a thing as a rule by the State of California that all 
the Ix'iiches up and down tlm coast of California could be tiscd by, 
but only by. California residents or citizens—would seem to me to 
violate the Constitution, because I think the Constitution, in these 
multiple ways, putting these things together, would forbid that kind 
of discrimination, and.that is just anothc nvay of saying that if 
there is a dedication to the public, it is a dedication to the public 
of the United States as a public.

Mr. SiiAHOoo. If this is an issue to lx» received under State law, 
as interpreted by the Federal court, then I am a little confused as 
to why yon suggest that tlm bill be further amended to guarantee a 
right of access on the part of the people of the United States?

Mr. BI.ACK. I am not sure. I do not recall having made such a 
suggestion.

But the answers to questions yon ask. for this reason, sir, could 
vary 50 ways. There are 50 different States—not 50 on the ocean— 
but'all States on the ocean could vary.

'Mr. SiiAitnon. I believe you did. I may be misclmracterixing your 
statement. But it seemed you felt we should go one step further in
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this bill and provide, to assure thnt not only is the right of these 
benches pretty clear, but thnt there be nccess.

Won 1(1 not, that question ns well as the question of right be deter 
mined under State law?

Mr. BLACK. If I made such a statement, sir. it was an inadvertence. 
I would say that I think it likely, though not necessary for considera 
tion in connection with this bill, that some substantive operations 
could be performed by the Congress on the law of use and access to 
public 1x»«ches. I am not prepared on that question, because I do not 
think it arises on the face of this bill.

As to the. Federal common law, this bill docs not, I believe, in 
itself declare the existence of any such thing. \ think that there is 
a possibility with or without tliis bill that the Federal judiciary 
might be persuaded by some of the arguments thnt might support 
such a common law.

For example. I think, without this bill, that the Supreme Court, 
unquestionably would hold unconstitutional a limitation of the 
Ixjaehcs at Martha's Vineyard Island to residents of Massachusetts. 
I do not think there is any question but that they would do that. 
They would not allow that under article 4. so tliat there is some 
Federal law.

I do not think that it is likely thnt the Federal courts, cither with 
or without this bill, would set to work to develop a general Federal 
common law of easements, servitudes and dedications of Ix-aches. so 
that if a State docs not admit any such doctrine, for example, and 
sticks firmly to the proposition that every littoral owner, regrmlless 
of what has happened, regardless of the hundreds of years of public 
use, may nevertheless build down to the high water line and obstruct 
that u«e. then this bill does not touch that question.

T certainly did not intend to suggest that this bill Ixj amended. I 
was. I think, suggesting—and if I went further, it was a sheer verbal 
inadvertence—that there is a possibility, an interesting possibility 
not raised ns an issue on the face of this bill—that there may lx». 
some room for the development of substantive law in this field by 
Congress.

Mr. SHAROOD. On this final question, when the Federal courts are 
entertaining a diversity case, what rules of evidence govern it?

Mr. BLACK. I am not an expert on this. I nvxllv do not know.
Mr. SitAKOon. It is my impression, for example, that in an auto 

mobile case, the evidentiary rules of the accident, in terms of such 
things as. let us saiy. avoidable accident, last clear chance, or wlmt- 
have-you apply.

Now would'it not be also true that in the Lwy case or the case 
comparable to that arising in this legislation, that the rules of a 
State where the Ixmches will be-^-well. the presumption applies: can 
the Federal Government—what is basically an application of State 
law—draft its own unique set of evidentiary rules on how you are 
goinir to arrive at the decision ns to what is or is not the fact under 
Stnte law?

Mr. BLACK. Let me make two replies to that.
First, thnt the situation as to evidence and rules of evidence in 

diversity cases and elsewhere in Federal courts is in such a state,
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such nn unsatisfactory state of confusion, that another committee of 
fhis House is now working hnrd on n co<le of rules of evidence for 
the Federal courts, so I would not point to the situation now as 
anything necessarily desirable.

More fundamentally. I would say that one. hns to look at the 
interests which are vindicated bv tliis bill and by the, diversity of 
citzenship jurisdiction respectively.

Many people, of course, now think that there is not any interest, 
any valid interest, being vindicated by the diversity of citizenship 
matter. Hut if it is an interest, it is an interest in simply protecting 
the citizen of the other States from a prejudice which might easily 
exist -against him in the State of the courts of the forum. And the 
approximation in Federal court- to the same treatment exactly as 
litigants get in State court has no other basis than this desire for 
equal treatment—simply that it should be just exactly the same.

Now in this court wo have superimposed upon that desire, ami cer 
tainly to some extent changing it. a substantive. Federal interest, one 
which is not just an interest, in equality of treatment of citb/'iis of 
different States, but also a much more, definite and concrete substan 
tive interest of preserving access to beaches where it is possible that 
that can Iw done.

Now it seems to mo that, given that situation, the use of a mere 
presumption, which can be rebutted, as an aid, as a procedural aid, 
to the Federal courts, is entirely reasonable.

Mr. Su.\itooi). Your presumption is a powerful tool, .is it not? 
I wotiki r^f put it in such slick terms.

Mr. HLACK. It i.s a powerful tool.
Mr. ft HA ROOD. It imposes a burden upon the. landowner that would 

not otherwise——
Mr. BLACK. Certainly. Let me simply say that that burden has 

got to ivst somewhere, and it seems to ino. within the ambit of rational 
concessional judgment, dealing with this massively national subject 
matter, to decide which of the two—on which of the two contenders 
it shall rest.

Mr. Sir.Mioon. Is there any precedent now of where the Federal 
Government. Congress, lias statutorily even drafted a rule of evi 
dence, whore the issue is one that is to be determined basically under 
State law?

Mr. HLACK. I do not recall any right now. I would have to look 
into that. But. more fundamentally, I think that every constitutional 
stop .hat has over been taken by Congress has At one time been new. 
The question is really not in my respectful opinion whether this has 
ever boon done before, but whether it is reasonable and stands in a 
reasonable relationship of instrumentation to a national policy.

AVc are always doing things which arc new. The vast responsibil 
ities containcd'in pur "Constitution leads us every decade into new 
steps. I do not think there is any reason, in principle, forbidding 
tlie setting up of a presumption with respect to the burden of proof 
on a State law issue which is at the same time closely implicated 
with a subject matter in which Congress'has and the JCntion has a 
very groat interest.

I' do not see any real difference in principle between that, and the 
presumption that a person has been kidnapped for 7 days, has
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been taken across the State line. I do not think that that presumption, 
the latter presumption, was based on any scientific study of kid 
nappings, and of how long kidnappers tended to keep the victims in 
the one State. It was simply set up as a matter of procedural con 
venience, niK*. I think that when yon are not dealing with life—and 
until th«; recent Supreme Court decision, death—but \vith nothing 
more than State beaches, the (jucstion is not whether ibis has ever 
lx;en done Ixjfore. but whether it is reasonable to do it, as one has 
to do so many things for the first time.

I am not even sure it is the first time. I would have to look into 
it and sec. There have been bankruptcy cases, matter of State law, 
admiralty limitation proceedings and so on.

Mr. SHANOOD. Thank you, Mr. Chairman.
Mr. KCKIIAIHIT. Professor Ulack, on the question of presumption. I 

have Ix'on troubled for 2 days now by some of these who criticize 
the presumption as possibly unconstitutional, and at Ircst undesirable 
Realise it seems to weigh the case in favor of the public, I havo 
l>oen troubled by the assumption that there is something particularly 
virtuous, something particularly in acordancc with due p.ocess in 
starting out with the littoral owner being assumed to have the right 
to exclude the public, and the public then having to proceed other 
wise.

I have got even prepared for me just for the purpose of finding 
out how these grants read all of the grants in Texas of all the 
littoral property on the Gulf of Mexico in those paper bags hero.

I have one. of thorn which is No. 7 in this group which deals with 
a grant in the county of Colorado in 1808, and it is rather typical, 
1 think. It says:

To the Gulf nt low water mark the stake PC vs from water on the sand 
mound thence following the wc;uider.s of the said Gulf to place of Ixiginning.

Mr. KCKHAKDT. The Spanish vara is roughly 3 feet, actually &-J 
inches. That means the. point at which the stake was driven was about 
180 feet from water at low tide. Now that would l>c just about the 
sand dune mark. What we are tu'.king about b ftm is a protected 
area. I think anyone who looks at this honestly cannot determine 
positively whether that was considered at that time mean high 
tide, moan higher high tide, or the vegetation line.

So it balllcs me tliat some people seem to foci that there is some 
particular virtue in protecting the constitutional right to require, 
the public to prove that this grant meant the vegetation line. It seems 
to me that this is precisely"the same question as the requirement 
that the lirtoral owner prove that it mean, say, UK- mean higher high 
tide line or moan high tide line.

Mr. BLACK. You bring up a valuable point there that the question 
on the merits could sometimes not be that of an oa&ement or dedica 
tion. Sometimes it may be. that of the ownership of the fee. altogether.

Now I would go. I would think, a little further than you have 
gone and say that I do not see any a priori reason why—any purely 
logical reason why either of these parties should IHJ given the benefit 
of presumption more than the other. One of them is going to have 
to be. The question would simply be whether, when one looks over the 
entire situation of the enclosure of beaches, which have been or at
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least have been thought to be open to the public, and the numerous 
vjuestions of prescriptive rights, whether the one who claim* the 
right to exclude the jiublic from these recreational resource*, created 
by the ocean, ought to lie given thi* advantage, or the public ought 
to Ix* given the advantage, since the burden is freely rebut table.

I *tipi>o*e if one had a whole, lifetime, one could Study these 
questions with respect to every single, thing and finally come up 
with #ome conclusion validated in that way as to the suitability of 
the placements of the presumption.

"U e do not do that as to other presumptions. We do not do that as 
to the presumption of a gift being made in contemplation of death, 
if it is made, within 2 years of the decedent's death. We do not do 
it with the Lindberg law. which 1 mentioned a while ago.

And since an imjKirtant Federal interest is lieing vindicated here, 
it would seem to me that even though the question substantivcly is 
left by this bill to State law. it is will within Fedora' power to'set 
up any such presumption as may not be so unrcasoirible as to collide 
with the. fifth amendment.

I cannot see that this one comes anywhere near, within miles, 
of colliding with the fifth amendment, in the sense of its being 
so totally wrong or of such a wrong reversal of the rationalities of 
the situation that it is just abritrary and tyrannical.

Mr. KCKIIAROT. Of course you properly* point out that the de 
scription of the type I read has to do with what is intended to 
lx« conveyed as fee title. I have always felt that a fee title in that 
nature does not necessarily include the right to exclude the taach 
even though the beach is granted in the fee title and it is clearly 
so granted, so a second question arises as to what was intended by 
the grant.

Mr. IU.ACK. Certainly.
Mr. KvKii.Mtnr. For instance, here, is another grant which would 

;;0 closer toward assuming that the feu title was intended to Ixs at 
least down to the, high water murk. The relevant part of the grant 
states: "to a stake, and mound on the sand bluff GO v$ from water 
at low tide * * * thence along the beach at thf, margin of the water 
* * * so as to include, all to the water."

Mr. KcKiiAMrr. One intist try to decide whether that was intended 
to give, the person owning the water the, right to exclude persons 
from using the beach as a sort of common highway, t lie re ,'wving 
been few highways in Texas at that time. These questions still seem 
to be unresolved by the grants.

Mr. BI-VCK. I think that is right. As to the recent State decisions?, 
since T am interested only in the constitutional aspect of this—well, 
) do think they show to anyone that there are numerous intricate, 
historical, and factual questions in all of these cast*, and that there 
is not really any evident ground for the. a&suinption that, when the 
hare fee title extends to a certain distance, or at an extension of the 
fee.jhe right of the people is thereby excluded.

I do not k.ioxv very much aliottt thte subject. T have a little idea 
from what I have s»*m on Martha's Vineyard Island. It has been, 
I think, sort of assumed that the genera) public can in genera) use 
the beaches then*, unless there is some good reason why not. That
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is the way it is up at. Gayhead. for example, and it would be really 
quite absurd under the facts, and tins is just one case I have ob 
served, it would \yc quite alwurd under the facts at Gayhead bench 
if some littoral owner built nn ol«tructing structure down to 
water line and then said that the public ought to have to conic in 
and overcome a presumption in favor of his right to do it. when 
the public has been using that Iwarh continually for hundreds of 
year.-;. AVhy .should they have to come in and mnlcc an uphill case 
against his rijrht to do this.

Mr. KOKIIAUDT. In looking over the various cases that have l>ecn 
decided on the subject. 1 notice certain common results. In the Cali 
fornia cases, in the Rtinvay ease, in the Duytonti lieur.h case, and the 
Oftij(fH' case, ami in the Ar«8w York caw;, and the .\ea Jtr*ey case, 
which is .Vejtfiiitt (Jity v. .•l//e»-&y-//»e{-«S>/'. I think T have listed 
virtnallv all of t!ie leading questions on the. usage of the bench. I 
found three common elements.

One. the caws all ctshitiiuited in H public right; two. they all rest 
ujK>n a customary public use. from time immemorial to cover expanse 
of time sufficient'to ripen custom into prescriptive right: three, they 
all take into account the special character of the. lxiach in the'public 
interest area.

.Though there has been some testimony here that to write a law 
of this type is too nnnecessarilv placing within a l»ed the whole 
question of bench rights, the. problem is a practical one and does not 
Seem to be that great.

The major cases come. out, I think, with certain common con 
clusions, and I have, tried to distill from them common elements. 
There is legal basis for concluding that the l>eaclu's a;.» generally 
imprcji.«ed with the ptiblic interest, that apjM'ars in all the cases: two. 
any owner of l>eaches holds them in trust for public insofar as the 
right of access to the sea is concerned unless (a) the sovereign is 
shown to have, expressly provided otherwise, in the grant or statutory 
provision; or (b) by other means it is shown that the customary 
usage of the, bench clearly rebuts the proposition of interest.

I fail to see this diversity, this cannot at least be brought together 
or IM; encouraged to Ixj influenced by certain common elements of 
recognition of Federal concepts, like where the l>each is. what the, 
standards of proof may be. et cetera.

Mr. BI*\CK. I bow to vour expert ness on this. I have not read all 
of these cases. I would say this, that probably the most easily 
accessible source of data for judging whether this presumption is 
a rational one would actually be the eases that have been decided. If 
in general they come out in favor of the public, then this would IKS 
n very powerful argument for locating a presumption where this 
bill locates u. All you really want- to know about a presumption like 
this is whether oil the whole, it is more probable that the l*;aeh 
will lie held to be public than not.

I do not think you can ever really come to a determinate solution 
on that. The Congress 1ms to make, in the end. an educated gue^s. 
as everybody always does when a presumption is set up. Hut the 
education of the g'uess progresses at least to the sophomore year 
when you tagin reading'these, cases as you have done and find what 
YOU have found.
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Mr. KrKUAunr. We also found this, I think, in the testimony 
against this bill. It seems to me that it is a kind of thread of 
philosophy that runs this way; that if we restrain ourselves federally, 
and if we to the greatest extent possible create sufficient flexibility 
to accommodate the bill to State land law, that somehow we have 
lost our jurisdictional mandate tinder the Constitution. It certainly 
is true, that this bill is extremely deferential to State concerns.

In the first place, it provides for these prima facie showings 
obviously relating to prima facie showings under State law. I 
think that is well"borne, out by section 202, which in expressing the 
Federal interest snys "to the full extent that the public right may 
Iw extended consistent with such property rights of littoral owners, 
as may l*i protetccd absolutclv by the Constitution."

Of course those littoral rights must refer to State, littoral rights to 
m>i>erty. as of course to a certain extent, impressed and influenced 
l>y the purposes of this bill.

And section 20i>. as I say. sets out this standard. Section 206 says, 
"Nothing in this title shall be held to impair interference or prevent 
the State's (1) ownership in its lands and domains. (2) control of 
the public beaches in behalf of the public" and even if these lands 
are obtained, as a result of this suit, they fall within the control of 
the States.

Section 207 provided that there shall be, a State-Federal partner 
ship with respect to the operation of the suit.

Section 20fc puts all facilities of the Federal Government within 
the area of the States' use for the purpose of protecting their beach 
rights, and then later sections provide grants to States.

l>o you find that that deference to the States concern and that 
tawing to cert an title questions on the basis of State law destroys 
Federal court jurisdiction under article 3, section 2. or in any 
way le?-ens it?

Mr. HIJACK. I would give two answers to that.
One. walks around it a bit, and the other is directly resi>onsive to 

what I take to be the implication of your question.
The one that walks around it, of course, is that as I previously 

said, I think there are constitutional grounds for seeing the relevant 
public as a national public, in all of these cases of public dedica 
tion, or at least in a great number of them, and in thi»t sense the suit 
might IKS said to arise under the Constitution.

Hut I think if you read section 202, I am not at all sure that it 
is just a declaration of purpose. It may be it is, but I am inclined to 
think it is, upon consideration, a rule of Federal substantive law, 
which is designed exactly to reach out and meet State law, because 
Congress declares and affirms that the beaches of the United States, 
as they have previouslv been defined in the bill, are impressed with 
the national interest. That is a kind of vague declaration, but then 
it goes on and says that the public shall have free and unrestricted 
right to use them as-a common, to the full e:cte.i;r that such public 
right may be extended consistent with such property rights of littoral 
owners as may be protected absolutely by the Constitution.

That refers, of course, to the provision against taking property 
without due process of law or without, compensation for public use,
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and up to that point it is the declared substantive intention of Con 
gress to exercise the full reach of its power.

Now. Mr. Chairman, I am rather inclined to think that, although 
it is deferential to State law. and although it does, like so many 
Federal laws—sharpnack criminal type of law, and the bankruptcy 
law and so on—reach out and meet State law and give appropriate 
effect to State law, at the same time it is directly declaring and 
affirming a rule of Federal law, as to all those cases of beaches 
which do not fall within the ambit of protection by the States 
or of the due process clause.

On that view, the inquiry—and I think this is probably right— 
the inquiry whether a beach is protected against State law is a 
Federal inquiry in it .self. It is an inquiry, like the longshoreman and 
Harlmr Workers Compensation Act, as it was formerly adminis 
tered, as to whore the reach of the Federal law principle ends. I 
think that is really right, that it is setting up a Federal principle 
of law which is to extend to a certain defined point, namely the 
point at which the State creates a property right which is protected 
by the fifth amendment.

If that is so. of course all questions about whether these cases 
"nri.se, under" Federal law, for that as well as the other reasons 
that I have gone into,, simply collapse.

Mr. KcKiiARnr. Of course then; is another narrower clear exten 
sion of Federal policy in the section, and that is that where such 
pro|M'rtics can he protected for the public use on the basis of 
this act. not in the sense,of the State having bought the property, 
there is an absolute requirement that the public trust be respected, 
that them not be any impairment of use, ot ingress, and egress.

For instance, a State by virtue of declaring that the beach had 
IxHm dedicated to the public for a period of time could not block' 
it oft* and park road building equipment on that area and exclude the 
public, so in that sense the act speaks directly in authority to the 
State in a substantive way.

Mr. BI.ACK. Let me say another thing that has occurred to my 
mind alxwt this presumption. One of the grounds, and I think it 
is nn irrefragable ground, that simply cannot lx* gotten around, 
when one considers what has been done in this bill, is its double 
ancillary character with respect to condemnation, of which I spoke 
awhile ago. In that case, if you justify the act that way, and it is 
one of the ways which in my view clearly can justify it con 
stitutionally, tlicn the basic interest served* by this presumption 
is the allocation of a binder of proof concerning tlve unnecessary 
spending of public money.

The presumption expresses the interest of the United States in 
adopting certain procedures in respect of condemnation, sometimes 
directly *by independent condemnation proceedings, and sometimes 
by a proceeding under this act which could be twofold—that is. it 
could aim first at deciding whether the property has got to be paid 
for, and then at condemning it, if it is determined that it does Imvo 
to be paid for.

That really makes the whole thing subject to Federal procedural 
law by all four corners, in my opinion.

But I think the other way in which it is ancillary is almost 
equally persuasive—that the people in charge of policy in this
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respect, in deciding whether to condemn, nre going to be looking 
over the whole situation on a given stretch of shore to sec whether 
available benches arc adequate, and again the very strong interest 
in saving public money is present; we" do not want to have to pay 
for beaches in other places if this one really belongs to the public 
already. That is the question that might easily arise.

There again it seems to be that the subject is deeply affected 
with a Federal interest, and this presumption becomes on that brunch 
of justification simply a 'means of vindicating in a manner Congress 
judges right the Federal interest in not spending public money 
when you do not need to.

Mr. ECKIIARDT. I certainly do thank you. Professor Black. You 
have brought a great deal of information to this committee. •

Next we have Terence L. O'Kourke, assistant attorney general of 
Texas.

STATEMENT OF TERENCE I. O'ROURKE, ASSISTANT ATTORNEY 
GENERAL FOR THE STATE OF TEXAS

Mr. O'RouKKe. My name is Terrence O'Rourkc. assistant attorney 
general for the State of Texas. I come before this committee 
because the State of Texas is now litigating under the, Texas Op«n 
licachcs Act, the very rights which this Federal legislation would 
intend to protect.

I will offer the committee a copy of this plaintiff's first amended 
petition in this case.

It may be of some benefit to the committee, in seeing how important 
Fedenil legislation can be.

At the same time, for the Stute of Texas. Senator Schwartz was 
here before, this committee, yesterday and said without this bill that 
the public can only hope to win its right to use the beach in lawsuit 
after lawsuit, Ixmch after beach, having to prove its right with 
particular rights time after time.

That is exactly what we are doing on "West Beach in Galvcston 
right now.

Them arc approximately 450 defendants in this case. The chair 
man well knows this since he is a party and a plaintiff in intervention 
in this case. The, primary duty under the Texas Open Beaches Act 
is on the. attorney general of the State to secure, the public's rights.

T must say that the litigation, in a technical sense, is very diffi 
cult. Just tiro idea of serving 400 people, and if we win this case, 
I think that the attorney general of Texas will continue to go 
down to the lynches, all the way from Louisiana to Mexico, for 
establishing the public's right to'use the beaches.

Mr. RcKiiAiurr. If I may interject for just a moment. If I under 
stood the Senwiy case, it'dealt with—well, since you are virtually 
compelled to operate with respect, to the, defendant's employment, 
it did not even solve the 510 miles of Galveston beach, and——

Mr. O'RouitKK. That is correct.
Mr. KcKiiAniwr. You arc now moving back in to introduce very 

much the.-same type of evidence that Hud *o be introduced in the 
Semotiy case.

Mr. O'KouKKK. I have a few technical suggestions to the committee 
regarding the bill now before you, which may be of some assistance. 

10
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On page 3. line 18, which is section 201 of the bill, it refers 
to the average elevation on the beach when the line of vegetation 
docs not exist in a particular area. This is a very difficult thing to 
prove. I have had the Texas highway department and the county 
equipment engineer from Galvcston County try to determine that 
line of vegetation when; it would be when it is interrupted and the 
Ix'ach by its very nature changes on a daily basis, the winds and 
tides come in.

On the other hand, now with the use of a'erial photographs which 
we have, it is fairly easy to sett where the line of vegetation would 
1x- or should l>e. but for artificial or natural interruptions which 
can occur.

I would call your attention to the difficulty of the procedure which 
you put in section 201 of the bill and suggest that there might 
}*• a simpler way of doing that.

With regard to section 204 on standing, I am not here to argue 
that the Attorney General of the United States should have exclusive 
.standing under this act. I think \'< might be desirable to include the 
attorneys general of the various States to establish and protect the 
right, but I sec that you have that under section 207 and in other 
sections.

The attorney general of Texas has l>een and continues to be in 
favor of citizen standing or State standing under Federal legislation 
whenever it is possible. I know that the policy and the political 
difficulties of getting that through Congress 'may :*>mctimes lx» 
great.

I am familiar with the floodgates of litigation argument that 
always arises when you try to increase the standing. These are 
mere suggestions.

If I did not state it clearly first, the State of Texas insofar as I 
represent them and the attorney general's office is so wholeheartedly 
in favor of the legislation which you have, it is an incredible piece 
of legislntion. and so necessary. It not only would compliment 
the State act, it would be something that would be so much better 
nnd easier for the State of Texas with the same policy that it now 
lias.

I want to point out an argument or difficulty under the Texas 
Open Reaches Act. which you arc going to face in beach litigation 
that could arise if this bill were passed. That always gets down to 
the definition of where the beach is or what the beach is.

It is a part of the difficulty of using the concept of easement by 
prescription or the implied dedication upon which Seaway case, 
in essence, relied. These two concepts are very valuable when you 
have them.

As I mentioned earlier, it is a difficult burden proving this fact 
ually on the cases. And as the committee and the chairman well 
.know, not every beach in Texas has the history of use that Galveston 
Island has. It bus an importance not only because of historical use 
but because benches do change.

The jury in the. Semeuy case found that the line of vegetation in 
Galveston Island had been virtually unchanged for 200 yours. This 
case was decided about 10 years ago. If the case were'retried on
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the snmc issues, the conclusion could very well to different, now 
that the science, of oceanography and ocean engineering, and what 
not, and happenings to loaches is totter known.

It appears that.'toadies do move, even the more stable beaches 
of the tyjx' we have in Texas. The difficulty of implied dedication 
or easement by prescription tocomcs important here tocausc when 
you have net erosion or catastrophic changes in the beach front, your 
argument as to that single piece of property that you once claimed 
was the touch in one sense disappears.

AVe have a particular problem with the Wcyman estate, as the 
chairman might know, where the defendants are claiming that the 
toadi moved in 200 feet, and the Indians and Mexicans and Texas 
Kangei-s and stage roaches and fishermen never were on that part 
of the Weyman estate. They are arguing that implied dedication did 
not go to that part.

The argument of law which we will probably use in that case— 
I am not talking out of court here—but it is one for the court to 
establish, is that theory that may be called the rolling easement,
•that the toadi is wherever you find it. Without that theory of law, 
you have actually no rights to the bench.

Just like in navigation, if you do not have the right to the 
Mississippi wherever it goes, you really have no right to navigation 
in the. long-run sense. Based on the problems that I described,
•easement by prescription and implied dedication, I think it is 
important that this committee take the step that it does in inserting 
full consitutional authority that Congress may have to protect the 
toach.

In many, many cases the presumption of easement and dedication 
will not to there: in fact it will not to supported.

I wanted to resjxmd on this constitutional problem which arises, 
but I think Professor Black—it is very difficult to argue with a Yale 
law professor, and I supjx>rt the history entirely. Not'only-do I agree
•with the jwliyy of the act that is now before tile committee, but with
•the constitutionality. It is so clearly constitutional by various ap- 
proudies. but that there, may to another way which Congressman 
Dingell touched upon, in his colloquy with Mr. Kiechel, of the 
Lands Division of the Justice Department. I learned my constitu 
tional law from Prof. Churles "\\right. so I may have some per 
spective on how the executive views the power of Congress and 
tne Government.

I |mint out that Mr. Kiechel said I do not see navigation in your 
.act anywhere. Tactically my response is that there may to some
•way that you can beef up this. The technical advantage -\vell, there 
"is it technical advantage under the navigation servitude that may to 
,tonefitted. and that is that what your bill would do would only 
guarantee- the public's free and open access to the beaches, but it
•would also preserve the toadies.

In this act. the environmental aspect of preserving the toach is con 
sistent with the public's interest in being able to iise those toadies. 
'There is abundant scientific evidence. I have a graduate degree in 
hydrology. I cannot give you all the details on it, but there is 
.so niudi to show that bur tod wire fences and concrete pilings and
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cocktail lounges nnd condominiums and motels and horse stables and 
motorcycle stalls change the nature of tltc beach.

It may be sometime" far in the future, the interest will extend 
behind those dunes. That is not what is here before you. To make 
this bill pass constitutional muster, it may be important and could 
be imi>ortant, and I recommend to the committee, that it take a look 
at the environmental aspects which arc so important as they relate 
to navigation in that the United States would have an interest in 
maintaining the shoreline as it now exists.

After these barricades and private seawalls are constructed, in 
a very short time you can see and show beyond any doubt scientific 
ally what happens when man alters that beach—well, what I am 
offering is that consistent with the environmental necessity that you 
may have for navigation, that you also have the interest of the 
public in using that very beach.

I would like to answer any questions I could on the litigation. 
I know that the chairman may have some.

Mr. ECKIIAIUJT. Mr. O'Rourke, your testimony has been extremely 
helpful, particularly with respect to the specific suggestion. I am 
sure the committee would certainly welcome the suggestion with 
respect to that very thorny question of a precise delineation of the 
line where the dune line and the vegetation line do not meet on the 
earth at the point of highest wave, so to speak, and it may be that 
the real problem would be to say something final, say something 
with respect to what kind of line can be established for the purpose 
of some sort of pruriscncss as to what this beach covers.

It is extremely a difficult problem.
I think you put your finger on the hardest problem. Perhaps 

thews would be some way or defining it in terms of interpreting 
aerial photographs you refer to, could be considerably easier than 
the definition, and of course there would be the possibility of dele 
gating the designation of that line to some agency of government.

Mr. O'ROUKKK. That may be a better approach, Mr. Chairman.
Mr. ECKJIARDT. I would certainly like to have your attention 

devoted to that and your suggestions will certainly be considered 
and very much welcomed, particularly with your background, both in 
the law and in hydrology.

Mr. O'RouitKK. I»et me add one thing that we have, found about 
the vegetation line. While in the Seaway case held that the vegetation 
line was sufficient to be a property description and other things, and 
that mny be or have l>een true of the beaches that existed in !%:> 
and for the prior 200 years, but the vegetation line does change 
with summer and winter, and it changes not dramatically.

It is a line for purpose of determining whether the public can 
use, the beach, does not have to have the definitencss of a line for 
the purpose of determining where oil is produced. You do not 
have to have the bright line for royalty interests when you are 
talking about public use.

Mr. KcKiiAitur. That is exactly the thing that occurred to me 
when the Ln(tet case was decided. I was then confronted with the 
problem of what can be done with respect to Galvcston Ixiaches, 
and in the case of the Luttex case, and it is the line which determines 
public use, the same which determines the line of possession.
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If you will recall, I think Judge St. John Garwood in deciding 
the Liittets ease said it renl]y is not so important, what history reallv 
shows the line, to l>e. The important thing is to define n line which 
determines that an oil well on one si»'e of that line tolongs to the 
State and on the other side of that line it belongs to the littoral 
owner.

1 think he. was making his decision as much as anything to meet the 
pragmatic question of a determination which could be"finally and 
definitively established scientifically. I think he did well to do 
that.

On the other hand, the question of the use of the beach docs not 
rest, if one considers it on pragmatic grounds, on a precise scientific 
determination which can be made over a long time by observers and 
scientists. It depends on what can l>e observed, what is written on the 
land, ?o that the man using the land can read the handwriting of 
nature at the. time.

For' that reason, it sec-ins to me. it is quite practical to say. 
in the first place, that the line of ownership is the line established in 
the manner in which the, Lnttc* case decided it. whereas the line of 
us*4 is the line that, is determined in the fiewwy case.

Xow that is. I think, essentially what our problem is. I think that 
nlso goes to your point about the rolling toach. I think this bill 
should include, in a report reference to attitude of rolling casement. 
If there is any meaning to public use over long periods of time, that 
meaning is that character of the land had been traditionally used 
in a certain way and is therefore impressed wherever that character 
of land may to'now with the right impressed upon it by dedication 
or by prescription.

There is a problem though in putting that in the bill. I think it 
might lx' better in the report, and that is a situation like tins. Much 
of the Xow England beaches have eroded like portions of Galvestou 
Island are eroding now. lint the Xe\v England toaches have fre 
quently had pei-.sons with property on those beaches for many years, 
perhaps TOO c-r 200 years.

Traditionally a wall would be built to protect the house from the 
sea behind the dunes. In the meantime, the entire sandy touch. lx>th 
to Fore shore and dry sandy toach has eroded away. VVhat remains 
is a sea lapping at the wall.

Under this act as written, the littoral owner could protect him 
self by simply rebutting the presumption that the grant gave the 
public the right to go over his property. For instance, at this time 
the dunes may to on each side of the property, away from his house, 
but he can easily rebut the proposition that the grant did not include 
his house, tocause, obviously he built his house tohind the dunes.

lie ran also clearly rebut public prescriptive right over the land 
tohind the wall.

It seems to me this is desirable, tocause it gives sufficient flexibility 
so we. do not go in with a conceived and arbitrary law and say you 
have got to give up your home merely tocause the dunes have rolled 
tohind your house now.

I agree with you entirely on the rolling concept of your prescrip 
tion, but it seems to me. including our right to rebut a presumption, 
we must protect even these exceptional kinds of cases where justice
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would bo done, if sonic more arbitrary Federal inflexibility rule 
wore established.

I invite your comment. I nm nfrnid I just, made n speech instead 
of asking n question, and for that I npolojrizc.

Mr. O'RouRKK. I think that is a good way to se.tlet a case. I do 
no know if that is n good wny to start out on one. For the. purpose 
of getting this bill out of Congress, that may be the best approach 
also.

Mr. ECKHARDT. Mr. Potter.
Mr. POTTKR. The bill Ixifore us provides certain additional author- 

ties to the Secretary of Transportation, with respect to ancillary 
facilities. I am wondering if that goes far enough or whether on 
the other hand it would IK; desirable to provide more broad ability 
to assist and protect areas which are adjacent to and im|x>rtunt to 
the bench, but which may not in fact be directly involved.

Mr. O'RouRKK. I want' to respond to that with the utmost en 
thusiasm. Speaking on the, environmental viewpoint, the history 
of the. Netherlands in their battle, against the sea. and in some 
places on the east coast which have. lx»en well documented, indicates 
that you cannot, stop at the line of vegetation when you are truly 
interested in protecting the seashore for the use.

And that man affects—well, to the extent that the Department of 
Transportation would have the expertise of determining how people- 
ami vehicles will move within that region and police even the type 
of construction that should exist in that region, that in the long 
run in n truly national view of what has to be done that the Secretary 
of Transportation, possibly Interior, is going to have to get in on 
this.

Another aspect I want to point out alx>ut Texas, we have a case 
that may be broadened down in Texas where subsidence is important. 
You have the effect of benches more seriously than any other place. 
One-foot drop in elevation means 30 feet or 40 feet intrusion by 
the sea. And things like that are very critical.

V\*e may call the case the new Netherlands case Iwcause they 
already have dikes and pumps down there keeping the sea out. The 
fact that, people build barriers—and I call them private sen walls 
around their nouse—may protect their house, but actually destroys 
tl»e In'ach in that area.

The effects of man are terribly detrimental. In Texas one of the 
political realities alx>ut this lawsuit that we are engaged in is almost 
n concurrent duty of the attorney general in the sense that he can 
influence the legislature to do something more than just insure ihe 
public's right to the bench.

But like we all say now about development, that it has to be 
quality development o'r quality access. In fact, the beaches of Texas 
arc terribly abused with motorcycles and dune buggies and horses, 
and it is really like a highway down there, unsafe for children.

So you do. if you arc going to go so far as to guarantee public 
access to all of these benches" you"am going to have to somehow 
establish a responsible police, i>ower to the, extent to protect the 
very people that arc going to be using that bench and the littoral 
owners who have nn interest in having safety in their own use of 
the lx>nch. 

I may not have answered your question adequately on that.
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Mr. POTTKR. You have. If. upon reflection, you have some addi 
tional suggestions for language in the bill, we will be pleased to 
consider it.

Mr. O'HouRKK. Let me. do that at another time. I have boon to 
Oa|M», Cod and seen a wonderful example of what the United States 
can do to preserve the beaches on that national seashore area, and
1 know that the Department of Transportation-had some role in 
that of providing parking behind the dunes and the bridges over the 
dunes.

It is an example of public use and environmental safeguards in 
the best sense.

J know that is true in some other national seashore areas.
Mr. POTTKU. That is all the questions I have. Mr. Chairman.
Mr. KcKJiAinyr. We certainly do thank you, Mr. O'Kourke.
The committee, will now stand adjourned until 2.
[Whereii|x>n at 1 p.m. the committee was recessed to reconvene at

2 p.m. the same day.j
AfTKRXOOX SKSSIOX

Mr. Kr.KiiAimr. The meeting of the subcommittee will be in order.
Mrs. Sarah Kmmott. who is "represent ing here the Houston Sports 

men's Club of Texas and the Texas Conservation Council, will bo our 
next witness. We are very delighted to have you. Mrs. fontnott.

STATEMENT OF SARAH EMMOTT, REPRESENTING HOUSTON 
SPORTSMEN'S CLUB AND THE TEXAS CONSERVATION COUNCIL
Mrs. EMMOTT. Congressman Eckhnrdt, distinguished legislators, 

ladies and gentlemen: I am Sarah Kmmott of Houston, Tex.. and 
I am representing the Houston Si>ortsmen's Club. We have around 
4.5UO mo.mlx'rs over the State, but the membership is predominantly 
mado up of persons in the Houston area.

I am representing them, but I would like to feel I am also speak 
ing for people everywhere, who cannot speak for themselves, who 
make up the inarticulate public; the hundreds of thousands of salt 
water fishermen; the multiplied thousands of bather.?, tourists, camp 
ers, vacationers, picnickers; the children—especially the children— 
and generations of |>eople yet unborn; all people everywhere who love 
the seashore but do not realize how little of it is still available 
for public use, or who realize this scarcity far too well but feel help 
less to personally do anything about it.

Already more than half of the Nation's population lives within 
HO milos of the coasts of the Atlantic and Pacific Oceans, the Gulf 
of Mexico, and the Groat Lakes. It is estimated that by the. year 
2000. 80 pei-cent of our population may live in that same*area. This 
means that passage of H.R. 10394 will ultimately make seashore 
recreation easily available to 80 percent of our population.

Texas became the first State to guarantee by law the public's 
right to use its beaches. The tost case was \ron for the public 
and upheld by the State supreme court, but violations continued. 
In front, of developments, large areas of beach were barricaded 
and marked "private—for lot owners only" until further legisla 
tion and the courts forced the removal of both barricades and signs.
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The open lynches law pave the public the right. t< use the beach to the 
vegetation line, so developers covered huge areas of beach parallel 
to rhe vegetation line with bulkheads, which when Jilled and seeded 
would produce a new vegetation line as well as the necessity for 
new suits against/ the violators.

l"nfortunately the Texas attorney general at that time was not 
anxious to file suit against, the developers, and the pleas of individuals 
and organizations fell on deaf ears. Finally, at the request of the 
Galveston district attorney, in June 1000. two assistant attorneys 
general wore sent to study alleged violations on Galvcston's Welst 
Ik-ach. Their report indicated that there were indeed violations, but 
it was an entire year lx;forc the attorney general filed suit. Time 
dragged on as more bulkheads were built and those already in place 
were enlarged. Finally in Dccemlxsr 1071. the case was set for April 
107*2. but by that time the developoi-s were embroiled in the Sharps- 
town scandal and had declared bankruptcy. The clerk in bank 
ruptcy ruled that the trial could not proceed until the bankruptcy 
claims were settled. The case is supposed to come to trial on the 
20th of this month—I years and 4 months after the attorney general's 
oflice admitted that the law was being violated.' I understand it has 
lx;en postponed again. However, it is not the present attorney gen 
eral's fault this time. Fortunately we now have a new attorney 
general, but it seems obvious that having a law is not enough if 
those whose duty it is to enforce it do not do so. A national law 
protecting the public's right to use the beaches hopefully will be 
enforced more fairly and will eliminate the necessity of trying case 
after case on beach after beach.

We feel that Texas needs the national open Ixvichos law you nrc 
considering and certainly the rest of the country needs it.

Some of the gentlemen testifying previously felt that a national 
law is not needed, that the States should pass their own laws. 
But we think that it is needed.

Beaches in some of the coastal States have been lost to public 
use gradually, bit by bit. with those who cared about them feeling 
helpless to do anything, but Texas was singularly fortunate in this 
respect. Her beaches hsjd always been free and open and when fences 
started going up. the action was sudden and dramatic, which focused 
the public's attention on the problem. We had a legislator who really 
had the public's interest at heart. We had a few individuals willing 
to donate all their time for a number of months publicizing the 
problem and working for the legislation. And we. had a friendly 
press, particularly one newspaper. Luckily we had all these items at 
the right time. If any one of them had been missing, the bill might 
nor have passed.

Many of the other coastal States do not have this combination "of 
circumstances, and they will probably have a difficult time passing 
beach legislation or may find it impossible to do so.

Having helped work for passage of the Texas law, we are familiar 
Avirh some of the difficulties encountered, particularly the strength of 
private interests and the lack of funds and eloquence that weaken 
the public's defense.

Another point should be made. Providing public beaches where 
there are none now will enhance land values even a considerable
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distance, away from those benches. Congressman Eckhardt lias said 
that some of the developers on West Galveston Island who originally 
opposed his open beaches bill, latc.r told him it enabled thcm'to sell 
property farther back on the island that previously no one had 
wanted. Public beaches will also stimulate the tourist industry and 
improve local economics. '

It is a sad commentary on our priorities that so small a proportion 
of the recreational shoreline of the United States is presently 
available for public use. We agree with all that has been Said a't 
this hearing about the inspirational and esthetic values of the sea 
shore. Xever have our people needed these values more than now and 
we urge, passage of H.H. 10394.

Mr. ECKIJ.MJDT. Mr. dc la Garza?
Mr. DK LA GAKZA. Mr. Chairman, I would just like to commend 

Mrs. Kmmott for her effort for so many years in public endeavors 
of the people, and I appreciate her being here, today and bringing 
us this very constructive statement in behalf of this legislation.

Mrs. EMMOTT. Thank you. Anella Dexter of Houston. Tex.. had 
planned to be. here, but unfortunately she could not come and she 
asked me to present her paper. So} with your permission, I would 
like to summarize it.

Mr. EcKiiAitDT. Surely. You may proceed with that.
Mrs. EMMOTT. She is representing the Texas Conservation Council, 

which is a statewide nonprofit organization, dedicated to the estab 
lishment of parks and recreation areas, the preservation of natural 
areas, and the protection of native wildlife.

The council is particularly interested in the passage of 'a good 
national open beach law. Ixjcause protection of open beaches in Texas 
was the reason we organized. We did so in 1058 when an expected 
decision in the. Lutt't case changed the boundary between public and 
private land to the mean higher high tide line instead of the vegeta 
tion line, and adjoining property owners began fencing the beaches.

In the beginning there were only 10 of us. just ordinary citizens 
with no money or experience in the legislative matters. Hut wo did 
have Armand Yramategui to lend our efforts. This great young man 
was later senselessly murdered in a highway robbery, but he 
personally deserves much of the credit for passage of the Texas law. 
We are glad he was still alive when the council received an American 
Motors Conservation Award for its work for the passage of the 
Texas open beaches law and the establishment of Padre Island 
National Seashore.

Mrs. Dexter continues by describing the conditions along the At 
lantic Seaboard, and compares the Oregon and Texas laws.'She says 
the Texas law is the more complicated and is still causing problems 
which require court action. According to this law. the landward limit 
of the public easement is 200 feet above the mean lo\v tide, mark, 
"unless prescriptive rights can be established to the vegetation Hne.!I

Because of pressures from private owners of beach properties and 
resort developers, Texas open beaches law could not have been passed 
without this provision. Several years ago some of the resort de.vel- 
opcrs on Galvestoir's West Beach built bulkheads approximately at 
the 200-foot line above mean low tide and filled in tahind them, 
thereby changing the vegetation line. The State attorney general
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did nothing to stop them. Now it is up to a new attorney general to 
convince the courts that these bulkheads should be removed. We 
Ijclieve all of tuis could have been avoided if the State's open 
benches law had Ix'en based on the use of the beaches "as a common" 
instead of requiring proof of prescriptive rights for each small 
strip of beach.

Our Nation's early history shows that our beaches were used as 
a common.

We think H.R. 10304 is very well written. It gives due considera 
tion to possible exceptions to'bcach use ns a common by excluding 
any beaches where a littoral owner "is protected absolutely by the 
Constitution." 1(. also recognizes the necessity for using some beaches 
for navigation and industry while keening ns many beaches as pos- 
siblo in ns natural a condition as possible for the use and enjoyment 
of the. public.

It would certainly simplify matters if the only evidence needed 
to open a beach to public use was proof that the area "is a beach" 
awl therefoie has imposed upon it "n prescriptive right to use it as a 
common." We like the definition of the lx*ach as the area along the 
shore of the sea that is nlfected by wave action directly from the open 
sea. The special case of a sandy or shell Iwach is also well defined. 
In a case where there is no vegetation line whatever, the provision 
that the landward lx>undai;y of the;beach shall be 200 feet alx>vc mean 
high ride is much better than using a line based on the mean low 
tide localise it is more easily identified than the mean low tide line, 
which is generally somewhere out in the water.

Of course it would still have to l>e accurately determined for legal 
considerations. Also. 200 feet al*m» the mean high tide line provides 
a unable beach, while a line only 200 feet alx)vc mean low tide docs 
not. There are times when high tides, not necessarily storm tides, 
cause Texas Ixwches to IHJ awash up to this 200-foot line above 
moan low tide. Perhaps there are cases where the public has used 
the beach more than 200 feet. alx>vc the. mean high tide. Would it be 
wise to stato that this provision shall have no effect in reducing 
a In-ach or would this just open another Pandora's l>ox of troubles?

We wonder too about the Federal-State partnership described in 
section 207 as it applies to sections 204 and 200. In section 204 
wo assume the State is a partner in deciding where l>each access is 
to IK? acquired, we wonder if this should be clarified. Section 200 
suites that ownership and control shall IHJ vested in the States. 
Does this fully protect the Nation's interest in Federal wildlife 
iv f Hires that have a sea lx»ach? The bill provides that the State 
shall have control of seashore areas 'for the use, of the public." 
Suppose the Aransas Wildlife liefuge were, on the gulf instead 
of flip bay, would it be fully protected against adverse public use?

Tt is wonderful that RcpYesentativcs from so many coastal States 
are co-sponsoring this bill. Some of the States they represent have 
attempted to pass open Ixsach bills and may even iiava passed such 
bills this year. Some States like Florida recognize prescriptive 
rights to lioaeh areas; others like California do not. Washington 
claims ownership of the entire beach to the vegetation line, while 
son«f States recognize the low tide line as the. boundary Ixjtwecn 
private and public property. It is very confusing. We hope H.R.
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1031H will pass and give every consul State the incentive to reclaim 
its benches for public use.

Mr. ECKIIAKDT. Mr. Potter, do YOU have any questions for Mrs. 
Kmmott!

Mr. PoTTEit. Xo.
Mr. KcKifAmrr. Mrs. Emmott. I just want to say that one of the
ost encouraging thihgs to committees like this is to .see persons 

like, yourself, with no personal interest but just an interest in the 
pnbhc welfare, spend vour rims nnd effort in a program of this 
nature. And I know that this is not the first time. You are not 
just coming here to speak for an organization. But I know you 
nnd Mrs. JLV.xtcr to probably be the most knowledgeable people 
from actual, on the Mite observation of the problem here of anyone 
whom I know.

I was also very pleased to hear you mention Armand Yramategui 
who I think was more than any other singh person responsible for 
mustering the support that made the Texas open bunches bill a 
rvnlity. And it gives me si>eeial pleasure to recognize you here today.

Mrs. EMMOTT. Thank you.
Mr. KoKiiAmiT. Thank you so much for your testimony.
Mr*. EMM»VTT, Thank you.
[Prepared statement follows:)

or SARAH KMMOTT, HOUKTOX $I-OXT*MKX'S Cu;»
Kckbardt. dUtinguUhed legfalators, ladte* and gentlemen: I am 

Sarah Kmwott of Houston, Texa* and I aui representing the Houston .Sports 
men'* Club. We have, around 4900 member* over the Mate but the membership 
I* predominantly made up of penon* In the Houston area. I am representing 
I brut but IM like to feel I'm also speaking for people everywhere, who 
up tb* inartMtlat^ public: lb« bumlixlx of tbouiiaiuU of jfatt \vai*rr 
Iht multi|4i«<I thoiwarwlat of batbeix tourUtk. otMp«n(. vacatloiitr*, 
ihf tbilUrrn—r*i*<lally tbt children—and centra I Ion.** of |M>itl«t ytt 
atl |t<n»l«? fVfrywhfn; who love ilte imtidM>r« but do not raliw bow Httl* of It 
is KUH aval'mW*- fur public we. or who r**iise this scarcity far too well but 
1WI bHpl«^»3* l<> |HT*«katly do nnytblnc about It.

ACv«>nllnK to Jam** A. Noon* (12-A-72 National Journal). 'Th* Unitni 
Siatt-s *liorrliite ci»n.<l*ti« of ^8.dOO wile* bordering on the Atlantic. I*aci8e, and 
Artlk <\^ans and 11.000 mil** on the Great Uk<*. It 1* tstiwattd that Ti3 
l*-ntttl of th«j nation'x i»O|»ulation--w>w« 160.000,000 |>«r*on«i live within 30 
milex of the wxi* of th* Atlantic and 1'atllk Oceanit. the Gul-' of Mexico and 
the Great Lake*, fj^me a»ilm*te* project that by the year f!000. $t>. percent 
<>f our population may live in that same are*. i^rhajM* ±*5.0<X).C'X> |>e<>f>k."

Oiw of th« retx>rt« presented to the llou«« of Representative* when it wa» 
eou<>iderine in* O««»»tal Zone Manaeement Act of 1972 (II. ltet>t. (C-IO40 on 
Jl.lt. 14146) presented a graphic picture of what U luppenlne in many >-tioittal 
avrux: "taree metrot>oUtan an-ts with their gnhurhan sprawl have blotted out 
grtrat WrHebes of the ahorellne. Heavy InduciHal CAntptexen *nd their «u|*t>r»rt- 
has indiuttrie* hare entered the. zone, lured by avallabte land, labor, and water 
>;iU»t»i:e*. An affluent *ociety ha» de*cended in large number* to enjoy the 
rts-reatlon ftvalbible In the c«*tal water* and th« reUxatlon available, on the 
fotutal beaeheK. Houttlng develot>ment>* in many |4ace« have covered th«t 
latut*eape In what were one* remote, relatively lnacfe**lble area*, and ma**lve 
land'flll operations bar* covered valuable Area* of the etfturine mar*h lands."

The Ittft Report of the Commission on Marine Hdence. Kncineerlnit. and 
Uef,-mree* entitled. "Our Nation and the He*" *tate* (p*se TO) that the »hore- 
lln> (* ''a retouree that belongs to all of tbt people" and "recommend* that 
provision for public recreation and puMie actes* to the water In urban aw.s be 
Included in the planning of large-seale Industrial project*, new l^wth shoreline, 
and tran*|n)rt factlltW*. rurthermore. Federal fundinf *nd (rentA-in-ald should
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be conditioned upon provision of inch public recreation ami news ft* welt a* 
maintenance of witter quality." 

Jn T«xa* the beaches had always l*en open mid free for flic use of nil until
• JfKlS .Supreme Court decision rudely change*! the picture. In the famong case, 
J. W. Lnttc$ v« the State of Texas, the court set the boundary Mwewi public 
and private land nt (he mean high tide line instead of the vegetation line an 
it had always l^-n thought to I*. Overnight fence* were crcct«*<l across, the 
bench**. The.v extended from he;ond the vegetation line to far out into the 
water, nnd s.uddenly thousand* of |»er*on* mw one of their favorite recreations 
drastically curtailed. If there had been no wove to courilemct tufa trend I
•hudder to think how few Texa» beachc* would be available for public use 
today.

Fortunately Congressman Eckhardt wan then Texas! Representative Kckhardt 
and he introduced the Texas Open Beaches Hill. Ornflcnicn. if you wonder 
whether i*oplc really care aliout beaches ask Mr. Kckhardt. I understand he 
gut ii'mre mail on tiiat bill than had ever been received on any previous piece 
of legislation to cujiit l»eforr the Texas. Legislature.

The bill was passed and Texa* became the first state to guarantee by law 
the i«jblic'» right to u*e lt« Ix-acliM. The te»t cntt* wus w<>n for the public
•nd upheld by the fttate «uprrm» court, but vlolatiotn continued. In fn»nt of 
drvel<i>uienty. large arean of l»each w«*re barricaded and nutrketl "private—for 
Jut owner* only'' until further left*lalion and the cnirt* forctil the removal 
of ttoth Imrricadex und xipns. Tlte Ol^i* IleacheA TJIW gave the public tlic right 
to uxe the lK-nch to the vegetation line, *o develo|>er# covered huge area.<« of 
)«>acb purallel to the vegHutlon line with bulkheads, which when filled and* 
Mt-ded would prrtduc^ a new vegetation line o» well a* the nccetttfity for new
•ttitx against the viola tors.

Unfortunately the Texas Attorney Ocnera) at that, time wa.o not anxious to 
fi!«* yuit against the devel»|>er* ami the pleas of Individual* and organixat!on.<< 
fell on deaf rars. Finally, at the request of Oalveston District Attorney. 
Jules V. Dtimiani. Jr.. in June 1MK) two assistants were sent t<> Ktudy »l|eg«nl 
violations on Calvfston's West ISearh. Tlteir rrjx>rt indicate«l that there were 
indeed viola I ions but it was, not until June, 30. 1070 that the Attorney General 
filed suit. Time dragged on as more bulkheads were built and those already 
in place were enlarged. Finally, on I>ecfml»er 2. 1071 the cas« was iuti for 
April 1!»72. but by that time, the developers were embroiled in the Sharpstown 
Scandal and had declared Itankruptcy. The clerk in bankruptcy ruled that the 
trial could not proceed until the bankruptcy claims were settled. The <*a.«e is 
finally coming to trial on the 29th of this month—I years and -4 months after 
the, attorney general'* ofiJce agreed that the law wan iK-'ng v.a|at««l. Fortunately 
we now have a new attorney general but it seem* obvious that having a law 
I* not enough If those wlu-.s* duty it Is to enforce it do not d«> so. A national 
law protecting the public's right to use, the beaches wilt ho|H>fuUy I* t,'nforc«d 
wore fairly. We fwl that Texax a^rf* the Nation.il O|*n Reaches Law you 
are considering and certainly the rest of the country need* this law.

Benches in son:? 'of the coastal states have been lost to public u.«« gradually, 
bit by bit. with those who cared about them feeiing helpless to do auythii«, but 
Texas wait singularly lucky in thin respect:

"(1) Her beaches had «;!•*»>•* been free, and open and when fen?** started 
going up the action wait ttudden and dramatic, which focused the public'.** atten 
tion on the problem.

••('-) W? hua a legislator who really had the public's Interest at heart.
••(3) We had a few individual* willing to donate all their time for a number 

of months publicising the problem and working for the legislation.
'•(•») We had a friendly press, particularly one newspaper (The Houston 

Pr***).**
Luckily we had all theae item* at the right time. If any one of them had been 
miffing the bill might not have patwed. Mo*i of the other coastal state* have 
been less fortunate.

Another point should be made. Providing public heache* where there are nan* 
now will enhance land value* even a considerable distance away from thomt 
beach**. Ongre**man Eckhardt bad said that name of the developer* on Wttt 
Galve*t»n Island who originally oppoaed his Open Beaches Bill, later told him 
it enabled them to sell proj»erty farther hack on the Island that previously no 
one had wanted. Public beaches will al*o stimulate the tourist Industry and 
Improve local economic*.
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Benches provide far more than fun and recreation. The arm where land 

inert* Uie xea l» fuxvinnting in it* conxlantly changing pattern* of cloud 
and- water nnd it* myrfnd forma of life. The ocean'* immcnxily ix nlwayx « 
minrce of Inspiration nnd one find* *olace there in time of grief or trouble. The 
great nnliirnlixt, Henry Ilexton, writing in "Ontenuotft Houxe." mid, "Nntur« 
ix a part of our Immunity, and without aouic awarenex* and cxiwrience of tliut 
divine mystery ninn wisex to IK: man." He described the jwaxhorc ax, "a world 
whox« greater manifestations remain al»ove and In-yond the violence of men. 
Whatever comex to jwsx in our hnmr.n world, there in no xhadow of MX ciixt 
w|N»n the rising of the .sun, no i>auxe in the flowing of the wind* or luill in the 
long rytlimx of the breakers hastening axbore."

It ta a xad commentary on our priorities that only 6 percent of the recreation 
al shoreline of the United State.* ix prewrtly available for public uxe. Next year 
it will W even le*x. Yon are in the enviable position of being a hie to change 
that iiercrntugc, and to clearly extahllxh for our citizen* the right to In* 
and unrestricted use of the l*ache* of America.

Mr. KcKiiAinxr. At this )>oint the record will be kc.pt open for 
certain additional documentation and corrcs|x>ndencc. i might say 
that we have here, at least for the lile of tlti-. committee, all of the 
land grants in the State of Texas that verge on the open sea, that 
is, the Gulf of Mexico, and there is prepared for the use of the 
committee excerpts from the land titles on the Texas coast that 
indicate the met lux I in which these lands are described.

•Since the problem here is a complex question, both factually and 
legally, 1 think it is particularly important that the record Ixt kept 
<>l>en in these resects. We may desire to obtain similar information 
with n,-s|>eet to other beaches.

The record will also include the statements of various witnesses who 
have asked that their testimony be included in the record in writing, 
including the National Wildlife Federation, Mr. Joel Pickelner's 
testimony, the National Audubon Society, Cynthia £. Wilson's testi 
mony, and we will also hold the record open for certain correspond 
ence that is forthcoming from various Governors of the States that 
an; concerned with the legislation here.

Therefore this meeting is now adjourned, with the understanding 
that the total hearing is not closed until the record is made complete.

[The following material was submitted for the record:]
STATEMENT or CYNTHIA E. WILKOX, WABIIIXGTOX RerwKPe.vr.vrivK, NATIONAL

AUUI;MOX SOCIETY
Mr. Chairman nnd Member* of the Subcommittee: I am Cynthia R. Wilson, 

Waxhinplou HtprexfittMtive of the National Audubon Society. We appreciate the 
w|»p»rtiinity to comment on U.K. 103U5.

We xympathixe with the general intent of thix bill, which a« we understand 
it ix to prtvfttt commercial or other property owner* from denying the public 

to the nation'* bt-achex, and w<; *hare your concern about the xureading 
of walling out the public from the fteasuore. However, we have a 

of xerioii* 4|iu*stionx aliout the bill a* written.
It may I* that we ximply do not underxtand the bill, and if that is no we 

«ux|*ci i litre will In* a good many other |ieople who al*o will be confuted by 
it and fall to <«•* how it will actually function.

(Hie imitortitnt i|»osU<in we. have, concenut the definition of beach. Although 
the bill's detinition is very long and *|*cific. we are uncertain whether the 
term U-uch ax UXH) IncludHt only the outer ptrirnHer. so to utteak. of the 
ctsaxt, or whether It also include* bay* and u>undx. A* you know, along much 
of our cirtxt there are barrier ixtamlx, xuc-h ax AwtatMgue, the Outer Bank*, and 
I'adre Ixlaiul. JVbind thex« Ulaiul* on the mainland there are utarxhe*— 
although these are rapidly being drained and filled. We anxume that an 
defined "Itettch" metinx the seaward xlde of thette ixlandx but doe* not include 
tite actual mainland, *iuce it U the i*land which U "affected by wave action
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directly from the open *«*." But we are uncertain whether sounds, I.e. Long 
Inland Hound, or bay» or portion* of bar* would fall under tub? definition. 
We xuggeat tlMt thin be clarified, or else it could gives rise to potential litigation.

At we read the bill, it would appear that anyone—whether a private citixen, 
an organisation «uch ax National AuduiKm, or poMibly even the federul govern- 
nicnt—would be prohibited from restricting acctM to a beach, Since the bill 
dot* not define "i*r*on'r we are uncertain who U covered by S»tc. 203. Further, 
the Mweeplng statement in .Section 202, that "the public shall have free ami 
unrestricted right to u*«<r them c« u common to the full wtettt that *ueh 
public right, may be extended consistent with such property, rights of littoral 
landowners a* may be protected absolutely by the Constitution1 ' ig downright 
confusing.

•Section 200 rive* the :5iatefc authority t/j enact "reasonable tones for wildlife, 
marine and e*iu&Hnc- protection/' ami we certainly think «udi authority la 
neccttMiry. In tcttr.8 of wildlife protection, it would }•* noce.tsitry to set aside 
KOIIH? nn*ax for colonial nesting i$«bird# mid other hink which nest on beaches, 
or they will IH* svijtf»1 out,

Thfo bring* «»s to a question of direct concern to Hie Aiutobon Society. Could 
WK protect our own wnctuarieg from human intrusion under the ttruis of this 
bil'V

Tlie 8<Krlc'ty owns /wn»e 43 j»niiciw*rle.i, msny of them ftlong the cofac»», in 
cluding xtvmil in TeXJi?. Tile pun*<>w of these wnctwarlen lit to protect hwiiiiK 
or other critical habitat for wildlife, primarily non-game birds'. Most of our 
Mncttinrltti «rfc m.t routinely tn^tt to the public ulnce h^avy rinitation would 
disturb the wildlife and dfxtroy the h&bitttr. In addition, *> simply cannot 
alTord to uminlnin the large xtaff r^iuired to m&ttage vinitora. Borne of our 
xitnctuarK'K, «ncb »* Corkxcrtw Swainf* in Florida, are oiwn to the |i!ibllc, but 
it xvould <>e impractical to <lo ibis in wont of thtiu, We believe that by protecting 
the habitat of rare species of wildlife, we are performing a public $?rv!ce, ami 
indi-ed tin-** .sanctuarie.t arc (mid for by contributioiw from the public.

Intending »|H>U the definition of beach, I am not sure how many ot them 
would faH under the purview of this bill, since uuiny are on Imys, but one 
of our propertit'x would dcflnitely fit I IMS deflnitlim of Iseai-h. J»eveMl yts«rx 
atro. the Bcblitx FoundHtiort cave us a IW-acre truct on the shore of l^tk^ 
Michigan just out.vide Milwuiikw—ttmt la, an outdoor educutionul fiu-Hity— 
and a sunctuary. It will be oi>en to the public, but we need to control public 
acct-s* from the lakefront. i>ar{!cularly off road Yt-blclf*?, but it apiwm that 
wt> would hnvfi difficulty in doing HO under tblH bill.

A purull«l <y>iic«rR l» the <'ffect, If any, of this legislation on the many 
national wildlife rvfuges and notional gtftghore* along our coflgttf. Controlling 
offroftd vehick-s on t!i<*m ha.s l*ec<>mu u revc.'c problem in »owe areas, and in 
our vi«wiM)lnt the* Interior Department hu.<f jfoinetimett btt-n too U-nient in 
IHTinltlhiK them to I* u^«<l. When th<* government 1ms trinl to restrict them. 
th<.< resultiix? i>oliticnl itres.sures from developers and dui;« buggy tntbusiast.s 
h»x on i«,tr;iiflon cuu^ed the government to back down.

A good example of tblK problem of too muc'.i public acw.ss is Back B«y 
Natioiutl Wildlife Refugtt on the Vii-gfiiia coa«t just u few miles north of the 
North Carolina liner. When the refugtt began to be severely iuipactwl by vehicles, 
the Detriment trle/1 to close the beach to T«bicular use. Political pr^suure 
mudf; tbo Dei)artmer.t back down, and the damage grew more intense. Finally 
after considerable, pressure from environtnenialiHttt, Interior again announced 
restrictions on aeet»* by vehicle. Developem who have been peddling beach* 
front lots south of the refuge then went; to court ami huve again delayed 
the regulations. We nru an intervenor on Interior'8 side- in this important 
case, ttnd we are keeping our finger* crossed that the agency will stand firm.

If the Committee rei*>rtx tbl» bill, we lw\w. you will make U clear that it* 
intent is not to curtail protective restriction* to preserve lit- roourcv*. i.e. the 
hHtch and related wildlife and plant communities, which have been placed on 
use of the beach.

We are aware, as ! sm sure the Committee 1*. that the public Is some times its 
own worst enemy when it comes to natural resources, and it is vital that 
reasonable regulations to protect environmental values for future generations 
are kept in force. As I said at the beginning of this .statement, we supi»ort the 
basic Idea of thi« bill—public aeceKK to the beaches—and we would welcome 
clarideation of the questions we have, raiwnl. 

Tliauk you for this opportunity to present our view*.
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STATEMENT or Jott M. Picxcixen ox BEHALF or THE NATIONAL WILDLIFE -
FKDEkATIOX

Mr. Chairman, I am Joel M. Pickeluer. Conservation Counsel of the National 
Wildlife Federation which bag national headquarter* at 1 112 Sixteenth Street, 
N.W. her<>. in Washington, D.C.

Oury L» u privcte organization which seeks to attain conservation goal* 
through educational means. The Federation haa independent a Oil la ten in all 
50 State*, Puerto Rico, Guam and the Virgin Inland*. These affiliate);, in turn, 
are composed of local group* and individuals who, when combined with associate 
iiic'inl>era and other supimrters of the National Wildlife Federation, numlwr un 
estimated 3'/i million persons.

We welcome the invitation to apiiear today to comment on U.K. 10304, a 
bill to e*tahlitth a national policy with reiqwct to the Nation's t^eacli resources..

Ax can be Keen from the attached resolution*, the National Wildlife Federa 
tion bait long been interested in preserving and making available to the general 
public the Nation'* beach resources. Subsequently, we support the concepts 
expressed in II.U. 1031)4.

Probably the most jxipuUr form of outdoor recreation in this country to<lay 
involves the use of the Nation's beaches and coastlines. Unfortunately, present 
Ix'uch and coastline facilities are being taxed beyond their capacity in many 
ntva* of the Nation. For thin reason we nre particularly pleased with Section 
^02 of U.K. 10304, which reaffirms the common law principle that the beaches 
belong to everyone.

While we fully «upi>ort the principle of open benches and commend the 
KIMmsors of U.K. 10304 for bringing this Issue before the House of Representa 
tive*, we feel that ILK. 10304 could use some tightening up, particularly in 
the area of protecting the ecological values of beaches and wetlands. The 
Nation's wetlands and coastal areas are among the most important wildlife 
production areas. When we talk about increased or unlimited public access 
we must give strong consideration to protecting these values by balancing 
the public and environmental needs.

Tbo obvious i>un>o*e of this legislation is to put a halt to the practices of 
land develoi*™ and others who have been denying access to the Nation's 
beaches to the public at large. At the present time the public demand for 
beaches far outweighs the public beach capacity. However, in Keeking to right 
this inequity we must be careful not to damage many of the values which 
make the beaches the attraction they are. For instance, what limitations are 
there to public access? Does that mean that I can take a dune buggy on any 
beach In (lie country? Is there any way that numbers can be limited or must 
everyone who comes be accommodated? We feel that these and other questions 
should be thoroughly looked at before this legislation is reported.

Then- should be some provision for inventorying the benches and wetlands to 
determine which are suitable for recreational use. and what the. best, recreational 
use would be. For Instance, soiae beaches are best used for swimming and 
.sunbathing, others are good for hunting and fishing, still others should be 
maintained as wildlife preserves.

While most of the 'Nation's beaches are off-limits to the public because of 
restricted access, many are not usable because of industrialization and the 
resulting itollution. There are numerous beaches near large metropolitan areas 
which could be rehabilitated for public use. Vigorous programs to abate, itollu 
tion or to cordon off recreation areas from polluted waters could offer a means 
to recover usable beaches near large eltie* where they are most needed.

Before concluding, Mr. Chairman, I would hope that an effort could be 
made to tie in this legislation with the Coastal Zone Management Act and with 
(tending Land Use legislation. The passage of the Coastal Zone Act and the 
pending passage of the land use legislation are two imiw>rtant steps toward 
stemming the runaway growth along our Nation's shorelines.

Finally, Mr. Chairman, along with my statement I would like to submit three 
resolutions passed by the National Wildlife Federation which support open 
beaches. We continue to feel that the right of the public to use the Nation's 
Iwtiches should be aggressively asserted through acquisition of public access 
to iMttteh property.

Thank you for this opportunity to express our views.
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NATIONAL WILDLIFE FEDERATION—30rn ANNUAL CONVENTION, PITTSBURGH, PA.,

MAE. 11-13, 1000
RESOLUTION NO. 30—FUBLIO AC'CCSS TO TIDAL WATER*

Whereas increasing numbers of salt water sportsmen are finding public accent 
area* to tidal waters inadequate; and

Whereas the public accesses to coastal areas are dwindling in numbers ami 
additional accesses must be acquired before the costs become prohibitive for 
public governmental agencies; and

Whereas an acquisition program should be launched on an emergency, accel 
erated baste to insure public access to these resources for future generations: 
Now, therefore be it

iict'ilcr.d, That the National Wildlife Federation, in annual convention as 
sembled March 12, 196(1, at Pittsburgh, Pa., asserts its conviction that a nation* 
wide plan for providing public access to recreational waters should be developed 
and hereby pledges it* coxqwratlon in bringing this need to the attention of 
proper Federal and State agencies concerned and the general public.

NATIONAL Wiu>ure FEDERATION—24TH ANNUAL CONVENTION. DALLAS, TEX., MAE.
4-0,1900

RESOLUTION NO. 11 —SIICRKLINE RECREATION AKKAS

Whereas shoreline area* horderinf mich water areas as the Atlantic and 
Pacific oceans, the Gulf of Mexico, Great Lakes and many river systems offer 
invaluable recreational opportunities; and

Whereas suitable shoreline recreational locations are fast dwindling in 
number due to private development, including industrial; and

Whereas out-door recreational needs are continually mounting as the popula 
tion increases: Now, therefore l»e It

KcMiilwd, That the National Wildlife Federation endorses the principle of 
establishing National Shoreline Recreation areas for public use and petitions 
the $4»th Congress to give early consideration to establishing such areas at Padre 
Island In Texas, Cai* Cod in Massachusetts, in the Oregon Dunes of Oregon, 
Point Keyes in California and in other suitable places: b« it further

Hv»(>lvcd, That legislation establishing such areas and regulations promul 
gated concerning ttieui by the administering dej>art;::c>nts should recognixe 
and provide for public hunting and fishing where feasible, and in cooiwratlon 
with the state game and. fish agency, as one of Uie appropriate forms of 
recreation. ____

NATIONAL WILDUFE FEDERATION—2~TH ANNUAL CONVENTION, DETROIT, Mien.,
MAB. 1-3, 1903

RESOLUTION NO. 12—MUMtXVATION OF SHORELINE ARKAR
Whereas the immediate preservation of suitable shoreline areas is viewed 

as «Kt'8«ar yfor a program of varied public outdoor recreational opportunities; 
and

Whereas the acquisition of such suitable shoreline areas can be assured only 
through coordinate and <iuopt»ratlve long-range planning; and

Whereas to he most beneficial such areas should be Hi tun ted near large 
population centers and thus are the subject of many competing demands; and

Whereas the need for shoreline preservation Is acute: Now, therefore be It
He-wived, That the National Wildlife Federation in annual convention as 

sembled March 3, 1963, at Detroit, Mich., hereby urges the U.S. Dvimrtment 
of the Interior to assume a vigorous leadership in the preservation of shoreline 
recreation areas for public use and that Immediate attention be directed to 
establishment, either by the Federal Government solely or in cooperation 
with appropriate state agencies, of these proposed areas: Fire Island on the 
south Khore of Ix>ng Island, N.Y.: Asxateague Island, Maryland and Virginia; 
the extension of Cni* Hattems National Seashore, North Carolina; Channel 
Islands, California: the Oregon Ounes, Oregon; Sleeping Bear Dunes, Michigan; 
and Pictured Rocks, Michigan.
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STATKMENT or ANKI.I.A DKXTKK. TKXAH CONSKXVATIOX Couxcii.. Ixc.

I sin Anella Dexter of Houston, Text*. I represent the Texas Conservation 
Council, which in a state-wide, non-profit organization dedicated to the estab 
lishment of park* and recreation areas, the preservation of natural areas and 
the protection of native wildlife.

We are particularly interested in the passage of a good national open beach 
law because the protection of open beaches in Texas was our first project— 
our "excuse for being." When we realized early in 1958 that a landing State 
.Supreme Court decision could establish the mean higher high tide level as 
the dividing line Iwtween state and private property and d«rprive the public 
of its Unit-honored right to use the beaches, we decided to do something 
about it. There were only ten of us, we had no money, and the i>eople as a 
whole would not believe what we were telling tben» until the fences went up. 
We called ourselves "Texas Beaches Unlimited" and went to work to try to 
get the legislature to take action. When Bob Kckhardt, then a State Repre 
sentative, introduced his O|wn Beach bill, we solicited help from the newspapers, 
the radio, an<l the public. We were later told that the legislators received 
more letters In supi>ort of this bill than they had ever received on any previous 
legislation. At one time we were practically convinced that the bill could 
not pass because of strenuous opposition from beach property owners and 
especially resort developer*, but becuuM: of Mr. Kckbardt's |H>relxttncc and 
iwrsuasiveness it. became law. At this i>oint we organized as the Texas Con 
servation Council so that we could work for a national park on Padre 
Island and for other conservation projects.

In the test case that followed two of our hoard members did reference 
reading for the Attorney General's office and helped to find witnesses who 
could testify to long time use of Texas Iwaches. The State won its case on 
all counts, the Council received an American Motors Coronation's National 
Group Award, and the two Council members who helped on the court cases 
were made Honorary Assistant Attorney* General of Texas. Our biggest satis 
faction, however, was seeing the fences come down and the people enjoying 
the beaches once more.

When we think about what we came so close to losing and what some 
states have never had, we wish we could do more than just urge thftt you 
Congressmen pass a National O|»en Beach bill. A day at the st-ashore is a 
memorable exi*rience yet there are thousands upon thousands of people in 
our coastal states, especially along the Atlantic seaboard, who live near the 
coast but never get to see the ocean because most of the seashore is privately 
owned and "off-limits" to the public. In New Jersey, for example, there are 
two famous seashore resort and convention centers that play host to millions 
of tourists each year and there protably are some other city parks along 
the seashore but so far as we know there is only a ten-mile strip of public 
beach for jteople who prefer a less commercial atmosphere.

In Rhode Island a few years ago, a visit to the seashore meant driving 
to a private parking lot, taking A beach umbrella from the car, walking a abort 
distance to the beach and sticking it into the sand to claim the territory under 
It. The beach was narrow and the umbrellas nearly touched each other. In 
all the nation, we are told, only 5 or 6 |«r cent of its beach areas are available, 
for public use. It is this sort of situation that calls for an open beach law.

Oregon is the only state other than Texas that has had such a law for any 
length of time. As In Texas, the law was the result of emergency action. 
Here too. the iwople bad always been able to enjoy their beaches but a few 
years ago a resort owner fenced the dry sand area on Cannon Beach. The 
people were furious, the Governor Immediately declared it a recreation area 
and in 1980 the legislature passed an open beach law. Unlike the Texas law, 
it is baaed on the legal doctrine of customs rather than prescriptive rights. 
It also differs from the Texas law in Its definition of a beach. It states that 
the public easement shall extend to the 18 foot contour except In low areas such 
as marshes and estuaries where it extends to the 5' 7" contour. A unanimous 
decision by the State Supreme Court states that all dry sand areas on the 
ocean front including those in private ownership are reserved for public 
use in perpetuity.

The Texas law IK more complicated and la still causing problem* which 
require court action. According to this law, the landward limit of the public

30-923 O—r-J—— i!
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easement it 200 feet abort the mean low tide mark "unlcn prescriptive right* 
can be established to the vegetation line." Because of pressure* from prirate 
owners of beach properties and resort dereloper*, Texas Open Beach law 
could not hare been passed without this prorision. Several years ago some 
of the resort developers on Galveston's West Beach built bulkheads approxi 
mately at the 200 foot line above mean low tide and filled in behind them, 
thereby changing- the vegetation line. The State's Attorney General did nothing 
to stop them. Now it is up to a new Attorney General to convince the courts 
that these bulkheads should be removed. We believe all of this could have been 
avoided if the State's Open Beach law had been based on the use of the 
beaches "as a common" instead of requiring proof of prescriptive rights for 
each small strip of beach.

Although the idea of beach protection for public use "as a common" is 
nrt a statute in Britain, the declarations of the judges in various court cases 
have strengthened it to where it Is as strong as any statute. We cerainly Ilk* 
his approach to opening our nation's beaches. It is a part of our British 
heritage and also of the Spanish heritage of our southern states where early 
law was based on the ancient laws of the Partidas and the Royal Order of 
1815, which gnve fishermen the undisputed right to use the beaches for shelter 
and for drying their nets, etc. Our nation's early history shows that our 
beaches were used as a common.

We think H.R. 106M is very well written. It gives due consideration to 
possible exceptions to beach use as a common by excluding any beaches 
where a littoral owner "is protected absolutely by the Constitution," It also 
recognises the necessity for using some beaches for navigation and industry 
while keeping as many beaches as possible in as natural a condition as possible 
for the use and enjoyment of the public.

It would certainly simplify matters if the only evilence needed to open 
a beach to public use was proof that the area "is a beach" and therefore 
has imposed upon it "a prescriptive right to use it as a common." We like the 
definition of a beach as the area along the shore of the sea that is affected 
by wave action directly from the open sea. The special case of a sandy or shell 
beach is also well defined. In a case wherethere is no vegetation line whatever, 
the provision that the landward Iwundary of the beach shall be 200 feet above 
mean high tide is much better than using a line based on the mean low tide 
line, which is generally somewhere out in the water. Of course it would still 
have to be accurately determined for legal considerations. Also, 200 feet above 
the mean high tide line provides a usable beach while a line only 200 feet 
above mean low tid«t does not. There are times when high tides, not 
necessarily storm tides, cause Texas beaches to be awash up to this 200 foot 
line al*ove mean low tide. Perhaps there are cases where the public has used the 
beach wore than 200 feet above the mean high tide. Would it be wise to state 
that thin provision shall have no effect in reducing a beach or would this just 
open another Pandora's box r.l troubles?

We wonder too about the Federal-State partnership described in Section 
207 as it applies to Section 204 and 206. In Section 204 we assume the state 
is a partner in deciding where beach access is to be acquired, we wonder if 
this should be clarified. Section 206 states that ownership and control Khali 
lie vested in the states. Does this fully protect the Nation's interest in Federal 
Wildlife Refuge* that have a sea beach? The bill provides that the state shall 
have control of sea shore areas "for the use of the public." Suppose the 
Aransas Wildlife Refuge were on the Gulf instead of the bay, would it be 
fully protected against adverse public use?

It Is wonderful that representatives from so many coastal states are co- 
sponsoring this bill. Some of the states they represent have attempted to pass 
open beach bills and may even have passed such bills this year. Some states 
like Florida recognise prescriptive rights t- beach areas; others like California 
do not. Washington claims state ownership of the entire beach to the vegetation 
line while some states recognise the low tide line as the boundary between 
private and public property. It's eery confusing. We hope II.R. 10394 will pass 
and give every coastal state the incentive to reclaim its beaches for public 
use.
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MEMO
From: Jim Wilcox. 
To: Frank Potter.
Re: Constitutionality of the 0|*n Beach bill. 
Date: January 20, 1974.

Issue : Whether H.B. 10394, the Open Beach hill introduced by Congressman 
Kckbardt, will be constitutional if enacted into law? 
Conclusion: Yes.

In Octolwr 1073 hearing* on -the bill before the House sulrommlttee on 
Fisheries and Wildlife Conservation and the Environment, Professor Black 
of the Yale Law School affirmatively answered the above question. The follow 
ing is primarily an elaboration of Professor Black's testimony.

Subissues:
1. Does the Congress have an adequate basis in the Constitution Air asserting 

a federal interest in public access to beaches?
2. In the general means of implementing the interest, that of creating subject 

matter jurisdiction in the federal courts, constitutionally sound?
3. Is the presumption of public access to beaches a second constitutionally 

valid means of implementing applicable federal interests, and is it • violation 
of littoral owners' lue process rights?

I. HOES THE CONGRESS HAVE AN ADEQUATE BASIS IX THE CONSTITUTION FOB 
ASSERTING A FEDERAL INTEREST IN PUBLIC ACCT.SH TO REACUKH

A. The commerce clauic
Under Article 1, Section 8 of the Constitution, the Congress is authorised 

"(t)o regulate commerce with foreign Nations, and among the several States." 
"Commerce" for purposes of that clause is "one of the broadest concepts known 
to American constitutional law,"' comprehending "intercourse for the purpose 
of trade in any and all of its forms, including the transportation, purchase, 
sale and exchange of commodities.'" The Supreme Court has gone so far 
as to state that commerce for purposes of the commerce clause can be found 
In noncommercial activities among the several states.'

The heritage of Congress' power to regulate commerce has been that of 
courts upholding legislation stated to be grounded in this rationale in 
Incredibly strained circumstances. For example, in 1964 the Supreme Court 
found that the Congress could properly use its commerce power to prohibit 
the denial of overnight accommodations for reasons of race or color by hotels 
serving or offering to serve Interstate travellers.4

The argument for Congress' authority to legislate is immeasurably stronger 
in the present case. As Professor Black notes, there is a massive amount of 
Interstate commerce and interstate movement of goods and persons which 
Is clearly and directly a function of the accessibility of beaches.
ft. The enforcement of Federal right* and privilege*

As far back in our national history as 1842, the Supreme Court acknowledged 
that it was "firmly established . . . that Congress has power to enforce, by 
appropriate legislation, every right or privilege given or guaranteed by the 
Constitution.'" In respect to the Open Beach bill it is easily arguable that 
such rights and privileges are at issue.

In a recent article appearing in the Syracuse Law Review, Congressman 
Eckhardt made a very compelling case for the proposition that under present 
law the general public has • right of access to the beaches of the United States, 
even irrespective of private fee simple ownership* Professor Black argues 
that any access rights accrue to the public of the several states and not 
merely to those of the one state in which a particular beach is located. 
If public easements have arisen, they are grounded in the courses of action

•2. C. Antleau, Jforfeni CottHtutienml Lotc 243 (1M9).
•Welton v. Mlnourl. 91 U.S. 273 (1876).
•Brooks v. United SUtw, 267 U.S. 432 (1925).
• Heart of AtUnU Mot*). Inc. v. United 8Ute«, 37ft U.S. 241
• Prttf v. PenwylTanU, 16 P*t. S3» (1842). United SUtea T. Crutk*hank. »2 U.S. 

542 (1174), United SUtw v. Gucat, 383 U.S. 745 (1066), BUuchter-HouM CMM,
•Bekhtrdt, A JtaMo*al National J>ol<ey on f*»ife I/M e/ tftc Bracket, 24 Syrae. L. 

Kcv. H7 (1*73).
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of citiceni of more than one state. If, a* Congressman Eckhardt ably contends, 
proiwrty rights hare been created, these logically qutllfy as privilege*! and 
immunities within the meaning of Article IV of the Constitution, and exist, 
under section 2 of that Article, for the benefit of citizen* of every state. 
In this general regard, the Supreme Court has invalidated statutes which 
bare worked to exclude persons' entries into a particular state and hare 
burdened departures from one state to another/

If a right of access to beaches exists in favor of the general public of the 
United States qualifying as a privilege or immunity, this is protected by the 
14th amendment. Such then is an alternate basis for the Congressional action 
embodied in the Open Beach bill.
(7. Jfccc»»ary and proper

Professor Black makes a third argument in support of Congress' assertion 
of a federal interest in beaches. He cites what he calls a "great physical 
involvement of the federal government with so many things concerned with 
l>eaches," and terms this an adequate basis for the instant federal inter* 
vention. What he seems to leave implicit in drawing his conclusion is that 
the Open Beach bill is a "necessary and projwr" means of effectuating those 
assumedly legitimate ends.

On the basis of Article 1, section 8 of the Constitution, the Supreme 
Court has upheld Congressional action ujxm a finding that it has been 
an appropriate or even convenient means of accomplishing authorized goals.' 
In his constitutional law treatise Professor Antieau states that "Congress is, 
o? course, the first judge of the necessity of the propriety of a regulation or 
project as desirable to effectuate legitimate ends. Furthermore, the Supreme 
Court will give great deference to the legislative body in this matter."' As a 
somewhat germane illustration, Antieau notes that when the Congress condemns 
private property on Its finding that such is appropriate In view of an objective 
within Its authority, an attack on this action alleging lack of federal power 
has almost no chance of success.

For our purposes, then, discovery of alternate constitutional bases for the 
beach bill legislation may be merely a matter of running through the index 
of the U.S. Code under "beach" and forging a plausable linkage !>etween exist 
ing legislation and the pending bill. In this regard an argument not made by 
Black but which would be appealing to Congressman Dingell is the following, 
that the commerce clause power over navigation is uncontestable, and that 
public access to beaches, as in the concrete example of an Individual attempting 
to get his boat to water, is necessary and proper, arguably even precondition 
to its exercise.
/). An inference

The constitutional basis for Congress* assertion of a federal interest in 
public access to benches loesn't have to stand or fall on the merits of any 
or all of the preceding grounds separately. In addressing a challenge to Con- 
gress' authority to legislate, the courts will consider all asserted authorizations 
together and draw inferences from these as a whole."

II. IS THE OENKBAI. MKA.XH OF IMfLKMKXTlNO T1IK INTK.SKKT, Til AT OK CKKAT1NO 
SUaJECT MATTCa JURISDICTION IK THE rEUEBAL COUtTB, CONSTITUTIONALLY 8ODMD.

A. Kecenary and proper
Once it has l>een sltown that the Congress has u legitimate basis for 

enacting certain legislation, the next constitutional Issue is whether the means 
that it has chosen to implement its interest are acceptable. Thl« is essentially 
the "necessary and proper" appropriateness-convenience test stated previously. 
It should be borne in mind that deference to Congressional finding is the 
liervasive judicial attitude In this area.

The princi)Mtl means of implementing the federal interest asserted in the 
Often Beach bill is the creation of jurisdiction in the federal courts over

'Edward* v. California. 314 U.S. 160 (1M1), Crandall r. Nevada. 6 Wall. 35 (1867).
•McCulloch v. Maryllnd. 4 Wheat. 316 (810).
•Antieau, tupm note 1, at 190.
M United State* T. Getty»burf Electric M. Co., 160 U.S. 668 (1806).
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the subject matter of (witch ownership and rights. In term* of the "necessary 
and pn»i»er'' text, this Congressional initiative needn't IH> considered only in 
regard to the general constitutional bam of the legislation, discussed earlier. 
For the grant of federal jurisdiction is also an obvious and valuable 
technique for advancing the very important and uniformly acknowledged 
condemnation-eminent domain powers*. It is unquestionably of great benefit 
to the federal government to ascertain both the fact of title and of its 
incidents prior to moving against private landowner)*.

The pertinent issue IK then whether it In appropriate or convenient for 
the federal government to create United States jurisdiction in view of all these 
asserted interest*. The reasonable answer is yes.
H. Federal/State Jaw

It is i>ossil>le to question whether the federal government can create such 
jurisdiction while permitting state substantive law to control. This may l>e 
misstating the |»ertinent issue, for certainly the federal government is not 
compelled to exercise all its potential legitimate powers in every case. 
Nevertheless, Professors Bickel and Wellington have concluded that the federal 
government'* creation of jurisdiction while deferring to state substantive law 
is i»ermissible, at least where the interest concerned, as in the case here, in a 
commerce clause interest.'1 Also, federal courts are not in other cases rigidly 
limited to purely federal issues und questions, or cases concerning only federal 
matters."

or
Black notes und dismisses other constitutional objections to the grant of 

federal jurisdiction. Briefly, he make:; the i*>int that the United States properly 
has standing to bring actions in these cases as parens patriae, .sovereign or 
father of its country. Actions brought under the Open Beach bill also qualify 
as cases "arising under the Constitution or laws of the United States." Not 
only can they lie said to arise under this very bill, but also in respect to 
certain of the constitutional bases of the bill and the federal government's 

of condemnation-eminent domain.
III. IK THK raKSUMITlOX OK 1'1,'Bl.lf ACCKSS TO BKACIIES A 8KCONU CO.N.ST1TUT1ONA1.1.Y 

VAI.II> MKA.NK OF IMI'l.KME.Vn.NC AffUCAULK rUIKKAI. I NTKKKHTK. AND IS IT A 
VIOLATION Or LITTORAL OWNKRS' IlUK PHOCK88 HIOUT8

.4. Xcectnury and proper
The presumptions created by the present bill are "necessary and proper" in 

to most of the same authorized ends discussed above.
tt. Nubttnntire due procctt

In this regard Professor Antieau has concluded, "Legislation declaring 
that proof of one fact or group of facts shall constitute prlma facie evidence 
of un ultimate fact in issue is valid if there is a rational connection between 
what is proved and what is to be inferred." 1* Concerning the prevent bill 
Congressman Eckbardt made a strong argument for the position that not 
only do the presumptions at issue here represent "rational presumptions" but 
the \ast majority view.
t}. A. taking t

The present bill does create presumptions favoring a public right of access 
to louche*, but these are freely rebuttable. In the past the Supreme Court nun 
found such presumptions not to violate the due process clause.1'

11 Btekel and Wellington. Legi»lntti-e F*rpo»e ami the Judicial l'r<iee»»: The Lincoln 
ilillt Ca»tt Tl Harv. L. Rcr. 1, 20-21 (1057).

11 B*t. for example. 28 U.8.C. 1443.
'•Antieau. tupro not* 1. at 552.
'« Mobile, J. * K. C. R. Co. v. TuralpMwd. 210 U.S. ttA (1»10), Undiliy v. Natuml 

Carbonic Can Co.. 320 U.S. 61 (1911). MloatapolU * St. L. R. Co. T. Mlnuwotii. 10.1 
U.S. 58 (1U04), N«w England DlvUlon* Cave. 2«1 U.S. 1S4 (1923).
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TIE LlMABT OF ColfO*e«8,

RESEASCH SESVICE, 
, U.C., February tl, 1914. 

To: Hon. John D. Dingell, Chairman, Subcommittee on Fisheries and Wildlife,
Conservation and the Environment 

From: American Law Division.
Subject: Constitutional Inues Relating to U.R. 103W, 93rd Congress, "to 

Establish a National Policy With Respect to the Nation's Beaches."
This responds to your letter asking four questions relating to the constitu 

tionality of provisions of H.R. 103W, 83rd Congress, declaring a Federal interest 
in public access to beaches. The bill defines the term "beach,1 ' and declares a 
national policy that "the beaches of the United Statex are impressed with a 
national interest and that the public shall have free and unrestricted 
right to use them as a common to the full extent that such public right may 
lie extended consistent with ? uch property rights of littoral landowners as may 
be protected absolutely by tlu Constitution." The bilV further authorizes United 
States attorneys to bring suit in federal court to establish the public's right to 
use beaches, either by condemnation or by a determination that such rights 
already exist. For such actions, the bill would establish a presumption that "a 
showing that the area is a beach shall be prlma facie evidence that the title 
of the littoral owner does not include the right to prevent the public from using 
the area as a common."

Your first question is whether there are "adequate constitutional grounds 
for asserting a Federal interest in public access to beaches." Although we 
cannot provide a definitive answer to this question, we think that arguments 
can be made that the bill, if enacted, could be upheld as an exercise of the 
power to regulate Interstate commerce, Art 1, | 8,1. 3. The authority to condemn 
such property Interests as are necessary to allow public access to and use 
of beaches would not, we think, be subject to serious constitutional challenge. 
To the extent that the bill guarantees to citizens of the United States* equal 
access to beaches which state or local governments attempt to reserve to their 
own residents or for which discriminatory user fees are charged to nonresidents, 
the bill might arguably be supplied as an exercise of congressional power 
under section 5 of the Fourteenth Amendment.

Section 202 of H.R. 10304 suggests some connection between the purposes of 
the bill and the commerce clause by th^e following language referring to beaches: 
"(b)y reason of their traditional use as a throu$hfare and haven for fisher 
men and sea venturers, the necessity for them to IH> free and ojien in connection 
with shipping, navigation, salvage, and rescue operations, as well us recreation, 
Congress declares and affirms that the beaches of the United States are 
impressed with a national interest . . ."

One aspect of the power to regulate Interstate and foreign commerce is the 
power to regulate navigation. Olbbont v. Opdt-n, 22 U.S. (1) Wheat.) 1 (1824). 
The power is not confined "to acts done on tin* water, or in the necessary 
course of the navigation thereof," but "extends to such acts, done on land, 
which interfere with, obstruct or prevent the due exercise of the jwwer to regu 
late commerce and navigation . . ." United Statti \. (Jonmbs. 37 U.S. (12 Pet.) 
71, 77 (1838). "(A)lthough the title to the shore and submerged soil is in the 
various States and individual owners under them, it is always subject to the 
servitude in respect of navigation created in favor of the Federal government 
by the Constitution." Oilton v. Unit til State*, 166 U.S. 269, 272 (2897). Argu 
ably, under these principles, Congress may legislate to protect such public ease 
ments as have !>een created by the public for access to navigable waters.

The power to regulate interstate commerce is far broader than rue power 
to regulate navigation.

The Commerce, Clause reaches in the main three categories of problems. 
First, the use of channels of Interstate or foreign commerce which Congress 
deems are Mnir misused, as, for example, the shipment of stolen goods (8 
U.S.C. 112312-2315) or of persons who have )>een kldnapi*d (18 U.S.C. 
11201). Second, protection of the instrumentalities of interstate commerce, as, 
Vor example, the destruction of an aircraft (18 U.S.C. |32), or iwrsons or things 
in commerce, as, for example, thefts from interstate shipments (18 U.S.C. 
1059). Third, those activities affecting commerce. J'eir? v. Untied fitatct, 402 
U.S. 146, 190 (1071).

If Congress were to find that recreational use of the nation's beaches con 
stitutes a form of Interstate commerce, or at least that u significant amount
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of nuch use is by persons travelling in interstate commerce, then, arguably, a 
law prohibiting obstruction of public use of public beaches might be upheld 
as an exercise of congressional power to protect commerce, or to regulate 
activities affecting commerce. These need not necessarily be "particularised 
findings" by Congress written into the statute itself, although the Supreme 
Court will look to any such "findings" for evidence of a connection with 
interstate commerce. Ptrez, tupra, 402 U.S. at 156. In Heart of Atlanta Motel 
v. United Statct, 379 U.S. 241 (1904), the Supreme Court upheld application 
of the Civil Rights Act of 1964 to prohibition of racial discrimination in 
places of public accommodation. The Court's opinion dismissed the contention 
that the operation of the motel In question was "purely local" in character 
by reference to the established principle that Congress may regulate "those 
activities intrastate which so affect interstate commerce or the exercise of 
the power of Congress over it as to make regulation of them appropriate 
means to the attainment of a legitimate end, the exercise of the granted power 
of Congress to regulate interstate commerce. 379 U.S. at 258, quoting United 
Statct v. Darby, 312 U.S. 100, 118 (1941). Or, in the concise words of another 
opinion, "(i)f It is interstate commerce that feels the pinch, it does not matter 
how local the operation which applies the squeeze." United Statct v. Women'» 
S»orttwcar A//r«. Ann., 336 U.S. 460, 464 (1949). "Nor does it make any 
difference," said the Court in Heart of Atlanta, 379 U.S. at 256, "whether the 
trani«iM>rtation is commercial in character."

The right of eminent domain has been descrilwd as an incident of sovereignty, 
and the requirement of just comi>en«ation n limitation imposed by the Fifth 
Amendment. United Statct v. Jonc», 100 U.S. 513, 518 (1883). It is well settled 
that lands taken for public parks are taken for a public purpose. Shoemaker 
\. United State*. 147 U.S. 282 (1803). It would appear thnt the only serious 
constitutional Issues involving condemnation authorized by the open beaches 
bill would relate to just comiwnHation.

AM mentioned al»ove, an argument might l»e made that II.R. 10394 in part 
is an exercise of congressional j>ower under section 5 of the Fourteenth 
Amendment "to enforce, by appropriate legislation, the provisions" of that 
Amendment, in this case the equal protection clause, or perhaps the privileges 
and immunities clause. There has been litigation in state courts over whether a 
local governmentation can exclude nonresidents from its beaches (Oertcitz v. 
City of Long Beach, 330 N.Y.S. 2d 495 (Sup. Ct. Nassau Cty, 1972), and 
whether a local government may charge discriminatory user fees to nonresidents 
(Borough of Xeptune City v. Bot-OHgh of Avon-by-the-Scn, 2 KLR 20520 (Sup. 
Ct. X.J. 1972). These decisions were not based on the Fourteenth Amendment. 
While H.R. 10394 does not seem to be expressly tailored to this particular 
problem, section 202 does refer to a "national interest" and it might be assumed 
that the "public" referred to Is the public of the United States. If the word 
••|*rson" as used in section 203 were defined to include states and political 
sulHllvisions thereof, then the bill might be interpreted to prohibit imposition 
by those governments discriminatory restrictions on public access to beaches.

Your second question is whether "the technique adopted in H.R. 10394. of 
emiiowering Federal courts to act in these matters [is] constitutionally sound."

We see no particular constitutional problem with vesting jurisdiction in 
federal courts to hear, and with directing the Attorney General or United 
States Attorneys to bring, actions to remove obstructions to interstate com 
merce, or to institute condemnation proceedings. Were an action to be brought 
by the United States solely to "determine the existing status of title, ownership, 
and control" of oceanfront land to which the United States ha* no claim of 
title, then there would appear to be no "case" or "controversy" within the 
meaning of Article HI of the Constitution. The same challenge might be raised 
to an action by the United States to determine the existence of a public ease 
ment, prescription, or dedication established pursuant to state law, the argu 
ment being that the United States lacks standing to assert eights possessed 
by a state or by citizens of that state. If the federal interest can properly be 
viewed as preventing restraints or obstructions to interstate commerce, or as 
enforcing rights guaranteed by the Fourteenth Amendment, this argument, 
we think, would fall.

Your third question is whether "the creation of a Federally recognized pre 
sumption [Is] a valid mechanism for accomplishing the purposes of the legisla 
tion." We see no itarticular constitutional problem in establishment of a re- 
buttable presumption as an evidentiary rule for federal court actions in which
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the factual issue (the existence or non-existence of a public right to use a 
particular beach) In to be decided by application of state law. Presumably the 
substantive state law would not be chanced by operation of such a rebuttable 
presumption.

Your fourth question is whether "the presumption created in the bill con 
stitute^] a violation of due process under the Fifth Amendment." The prin 
ciples guiding resolution of this issue were set forth by the Sirprenw Court 
in Weitcrn and Atlantic Rrd. v. Uenderton, 279 U.S. 689, 642 (1929).

Legislation declaring that proof of one fact or group of facts shall con 
stitute prima facie evidence of an ultimate fnct in issue is valid if there is a 
rational connection between what is proved and what is to be Inferred. A 
prima facie presumption casts upon the person against whom it is applied 
the duty of going forward witb his evidence on the particular point to which 
the particular presumption relates. A statute creating a presumption that is 
arbitrary or that operates to de'jy a fair opportunity to repel it violates the 
due process clause of the Fourteenth Amendment. Legislative flat may not 
take the place of fact in the judicial determination of issued involving life, 
lilierty or property.

In the Weitcrn d Atlantic case, the Court held invalid a rebuttublr- statutory 
presumption of negligence on the part of a railroad company ujwn proof of 
the fact of a collision at a grade crossing l>etween n railrond train Mml 
a motor vehicle. In another decision, the Court upheld against due process 
challenge a state statute providing that proof of injury resulting from de 
railment of a train constituted prima facie evidence of negligence by the 
railroad. Mobile, Jackion d Kan»at City Rrd. Co. v. Turnlptccd, 219 U.S. 
35 (1910). Apparently the presumption in Wet tern d Atlantic was considered to 
IM* more arbitrary than the one in the Mobile case. Another distinction was that 
under the statute at issue in Wcttcrn d Atlantic, the presumption did not fail 
with introduction of opposing evidence, but was given the effect of evidence 
which the jury was to weigh against the opposing testimony. In the Mobile 
case, on the other hand, the statute was interpreted as meaning that the 
inference was "at an end" upon introduction of opi>osing evidence.

Thus the due process issue relating to the presumption, i.e. whether a land 
owner would I* deprived of due process by operation of the presumption, would 
t>e determined by a decision as to whether the presumption Is arbitrary, or 
whether "there is a rational connection between what is proved and what 
is.to be Inferred." The answer may vary from state to state, as well as 
from case to case, since the presumption of a right of public use of a beach 
may be more arbitrary under the laws and traditions of one state than it is in 
another state.

GEOBOE A. COBTELLO, 
Legitlative Attorney.

Ornce or THE GOVEBNOB, 
Salem, Or eg., October 15, 1973. 

Hon. Boa KCKIIABUT. U.S. Houte of Repretentativei, Wa$hington, D.C.
]>KAB Boa: I have examined H.R. 10804 with great interest, and regret I 

cannot take part In the scheduled hearings October 25 and 26. I urn directing 
my Administrative Assistant in Washington, D.C., Mr. Dale Malllcoat to 
attend.

U.K. 10394 contains much of the concepts of the Oregon Beach Law enacted 
in 1067 and subsequently refined in 1969. I know you are aware of the 
challenge* to the Act which we have defended successfully in court, and it 
is interest ing to note that the doctrine of a "commons" was used by the 
Oregon Supreme Court in upholding the law. Lower courts had defended the 
prescriptive right to which yci' proposal ahio speaks.

Oregon's Initial law In 196? defined the beach to a sixteen foot elevation 
above the line of lower water. In 1900 this was chnnrM to the line of vegeta 
tion, with that line defined in law using the Oregon coordinate system, with our 
law physically defining on the ground the vegetation line. Any invasion of 
the line it* only by p«cmlt. and rarely approved.

I am confident O'.vg<»n's law would assure full compliance with the federal 
requirements to receive implementation funds for access and transportation 
to the lurches. We have had a vigorous program reaching back several years 
to acquire access not less than every three miles. Oregon irtiintnins sixty-two
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stale parka and waysides on the Oregon coast, with counties and cities also 
supporting park ways.

flesl wishes to you In your legislative effort, and if I caa be of assistance 
further let me know. Oregon'* legislation for public use of tbc beaches in 
Perpetuity l» tht Undmark law in thl* area, an action of which 1 an particu 
larly proud.

Sincerely,
TOM Mf;C*u, Oorcmor.

MICMIOAX CM Arm— HATE LAKE Hurcatoa ASSOCIATION,
Jfarfnettr, Mick.. October 19, / 

Representative ROKST ECKU ASOT,

D.C.
RcnutsiurTATivic EcKMASVT : Cltlsens to Save tbc Superior Shoreline I* 

a volunteer organisation of approximately 200 persons located in Michigan'* 
Upper I'eninsuls with mvmlirn from several other state*.

We hare directed effort* in the paat 4-6 year* toward preservation of natural 
area* of Lake Superior shoreline, gaining pablk accea* and proteeUac certain 
raluaMe sections from orer-dereicpnent.

We have read with interert the text of ll.R. 10C94, the "Open Beacfaea" Mil. 
We would like to extend oar mtpport to this legislation a« it reaches the Bobcoei- 
mlttee on KUbrrie* and Wildlife Conservation and the Environment of the 
lliHtae Committee on Merchant Marine and Fiaherles on October 36-26.

This proposed legislation touches directly oa the concerns we have been trying 
to meet during the past yean. Marquette County, fronting for 70 mites on the 
I*k« Superior svutb shore, has only 12 percent of the shoreline in public 
ownership. In f.xat nMtasure. this percentage is contained in narrow strips 
mused by highway rights-of-way. Northern Michigan is experiencing ex- 
tennive land development, end monthly more and more shorewnds ant being 
dosed to public access and -wage.

Therefore, we strongly support this proposal to set up procedures for 
gaining and maintaining public access on any major water bodies. Including 
the Great Lakes. Ilease use this letter for transmltul to the Subcommittee or 
any other persons who may be considering the merits of this proposed 
legislation.

Sincerely,
Ms. LYNX M. EMOUCK, 

____ ffscrrtsry.

STATK or WASKZXOTOX, DKrASTMKXT or ECOLOBT,

Hon. JOHN DIXOKU, faisrmm, fitktritt ess* WiUlifc t'oa*«rv«fio*
mitfte. Ltmftfortk I/OMM OJfee UmiUimg. WatAWfloii. D.C. 

IHCA* CoxoaKssMAX Dixeicu.: Governor Evans has requested that I provide 
the following comments and questions regarding the H.R. lOftH—National 
Open Beaches Bill:

1. The. definitions of "Sea" Is unclear as to wne&er Puget Sound and Straits 
are Included. Suggest this be made consistent with Coastal Zone Management 
Act definitions.

2. The definition for line of vegetation could make it difficult for 8tat«t 
with Shoreline programs such as ours. Perhaps the act should have an alterna 
tive that says where states have established criteria other than contained 
in this act. the stales' definitions shall prevail. In any event the 2W ft Ustlt. 
from mean higher tide, when no line of vegetation exists, la totally inadequate. 
Also, the line of begetation is subject to seasonal chai

S. Section 208 should make it dear that the act does not permit unmtrtet*d 
access to the beach front the upland side. This would not only be unreasonable 
Interference with property owatra. but could be disaster to dunes. Access from 
upland nmould be. through condemned, purchased corridors with adequate 
parking.

4. S*<tlo« 2AB should be tightened up to allow restriction of type of public 
use. such as Umlting It to pedestrian or non-motoriaed use.
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5. Perhaps the act should specifically exempt Indian land*. 
We appreciate the opportunity to comment on this legislation. 

Very truly yours,
JOIN A. Bioos,

Director.

TEHUTOBY or GUAM, 
Omcc or TBK GovESMoa, 

AOAMA, GUAM, October M, /f75.
Hon. BOB ECKMABOT, C'cmrreM o/ (Ac I/nUcrf Ifafet, J/otu« o/ Representative*, 

Wttkiniton, D.V.
INCA* CoKoacssMA* EcKHAWiT: Thank you for your letter of October 5, 1978, 

ooncrrninf the scheduled bearings on the National Open Beach** Bill (H.R. 
10894). It 1* very doubtful that we would be able to atnd a representative to 
testify on the bill because of oar prevent achednlt. I strongly feel, however, 
that your measure will have a significant Impact on our Territory "nd there 
for* offer the following general thought! for your consideration.

The people of Guam share your views on the need to preserve and maintain 
public sovereignty over the oceansbores, and our Territory has recently 
emitted an "open beach" law (I'.L. 1*2-19), which in identical In principle '" 
M.R. 10894. The Guam taw seeks to safeguard the public's rights of untram- 
meled and perpetual access along our Island's seashore. Public law 13-19 
further authorises the acquisition of ownership or Interest to any part of the 
ticean*bore presently held In private ownership.

One of the difficulties In our attempts to execute the full extent of P.L. 
12-19 la directly related to our limited financial resources for the necessary 
planning, survey, acquisition, and development of the oceanshore. The resolu 
tion of some of the problem* requiring adequate funding would be greatly 
enhanced by passage of your National Open Beaches Bill, which would provide 
federal financial assistance In matching local funds for the preservation and 
protection of the public's rights along Guam's shores. I am confident that 
P. I*. 12-19 will meet, or can be amended to meet, the compliance requirement 
of H.R. 10894 when the latter Is enacted.

In summary, I feel that the enactment of H.R. 10694 will greatly enhance 
Guam's efforts to preserve and protect her oceanshore, and I certainly welcome 
your efforts in this regard. 

.Sincerely yours,
CABLOS G. CAMACBO,

Governor.

EnrnON MENTAL POUCT ClOXTKS,
WMAfef Ion, D.C.. October 31. 1913. 

Cougrtttsman Jo* 5 DIHOELL,
Vkmirman. Subcommittee on Fitkcriet *»4 WiUUft Contention, Hou>  Mer 

chant iltrine m«l PUkeritt Committee.
l>KAa Ms. CHAUMAN : I am writing to you about H.R. 10894. a bill which 

would establish a national policy with respect to the nation's beaches and 
would wek to protect the public's right In the beaches. The Environmental 
Policy Center is in support of this legislation and urges swift passage of 
the bill.

Although the Ml) d<*« not deal directly with the queatlon of ahoreUn* 
erosion, the problems caused by shoreline erosion are Intimately related to 
the ownership of land along the coasts and the. attempts to protect structures 
erected along the coasts by use of engineering techniques such as jetties and 
seawalls. The heart of the problems relating to shoreline erosion lies In the 
placing of man-made structures too dose to the coast; sometimes on the 
seaward side, of tb<s du-* line. Naturally this leads to cries of protection, 
followed by beach erosion control projects. These erosion control projects are 
generally very expensive and can lead to the destruction of the area which they 
are designed to protect. Had the coastline* been under public ownership this 
pressure for federal aid would not have arisen, and the coastline* would not 
be viewed as being "In Jeopardy" of destruction by erosion.

The National Park Bfnrlce Is to be commended for Its recent policy decision 
relating to managing national lakeshores where It determ-aed that the beat
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I*»llcy in to leave the coastline alone and not attempt to "nave It by engineering 
techniques." I am mibmitting two articles for the hearing record. The first 
article describes the scientific basis behind the 1'ark Service's decision on the 
Outer Banks of North Carolina. Tht> second article, which I prepared earlier 
this year, sets forth a model shoreline erosion philosophy and provides many 
reamms for supporting legislation like 1I.R. 108M.

I would appreciate it if this letter and the accompanying articles could be 
made part of the hearing record. 

Sincerely,
BUNT BLACKWCLDEX, 

Watkinyton Kcpreientaliv*.

As THE ScA*«oac Ssurrs
TBY1MO TO UTASIUtK (ASSIES BZACMKS ATKAAS TO M A LOStNO PmorOStTION

(By Dietrick E. Tbomaen)
From Cap* Cod to the Rio Grand* del Norte the cast coast of the United 

Htates Is characterised by the presence of barrier beaches, long, low sandy 
islands lying off the shore of the mainland, separating salt or brackish bays 
from the ocean.

These barrier Islands are regions of what might be called Instant geology. 
The granitic face of a mountain In the Interior of the continent may stand 
virtually unchanged for centuries; wind and water work only slowly on it But 
the interface between ocean and sand is highly volatile. The topography can 
be changed overnight. One severe storm is enough to open new inlets, close old 
ones, and alter the line of the beach perceptibly.

It 1» not on record that the shiftiness of these sands bothered the aboriginal 
inhabitants of the continent very much, but it has bugged the Europeans ever 
Mince the first time an explorer failed f find an inlet charted by bis prede 
cessor. Th« seashore resort business got started in the bite eighteenth cen 
tury—Cape May, NJ., was advertising in Philadelphia papers at the time of 
the Constitutional Convention—but It really took off in the bite nineteenth 
w&en cheap transportation brought the masses to the boardwalk. Large 
and small towns grew up on the barrier islands: Atlantic City, Ocean City, 
N.J., Ocean City. Md.. Miami Beach.

The people found that they had. indeed, in the sense of the Gospel parable, 
built their fcouaMt upr* sand. As a result, beach erosion Is a cry that can
•quest* millions out of public treasuries in a state Ilk* New Jersey. Man 
took heroic measure* to stabilise the shore as be found It. In developed 
areas aea walls, jetties and sand bags are common. Along the undeveloped 
islands, especially thte* under the jurisdiction of the National Park Service, 
artificial dunes were Snllt

Erosion is a natura' process. Recent studies under the sponsorship of the 
National Park Service, especially those by Paul J. Godfrey of the University of 
Massachusetts and Robert l!»oUn of the University of Virginia, tend to show 
that nature Is not interested in a stable beach line, and that It would be 
more beneficial in the long run to lie back and let the changes occur.

"Erosion is a man-conceived evil that only man worries about especially 
when it threatens his structures." remarks Godfrey. "In the natural order 
of things, a dynamic atabUity exists on tht barrier Islands, where the power 
of the sea Is met by flexibility and erosion is met by subsequent buildup else 
where."

Two major kinds of erosion affect the beaches. One sort is accomplished by 
longshore currents that are. generated when waves strike the shore obliquely. 
The longshore currents carry sand up and down the beach, taking away 
in oat place and adding in another. longshore erosion can be Important la 
sjiany places an it gradually alters the beach line. But, says Dolan. la moat 
places 70 to M percent of the erosion cornea from the other cause, surging 
a*as such as those caused by storms. Nor could longshore erosion have built 
the (stands. The composition of the Wand material indicates, aays Godfrey, that 
mast of It could not have been brought by longshore currents. It most have 
been brought up by the Mean and been worked and reworked In place by
•urging seas.

It la against storm aeas that the sea walls and dune lines have been built, to 
prevent them from washing over the Islands. Bach overwash Is considered



168

an unmitigated evil by residents of the bland*. Dolan and Godfrey my it Is 
necessary to the survival of the islands.

AM Godfrey describes It in a National Park .Serrice publication, Oceanic 
Ovcrtcaah and iff Ecological Implication* on the Outer Bankt of Worth Caro 
lina, if these high seas are allowed to wash over the inland*, they deposit on 
the Iwy side the mnd they dig from the l*ach on the ocean side. Thus what 
I* eroded from the ocean kid* goes to build new land on the bay Hide. Since 
the level of the ocean has been rising more or leas steadily since the 1'leistocene 
era—in the North Carolina region it is rising alxmt three feet per century— 
overwasli is facilitated and the island march** steadily backward toward 
the mninlMnd. Along most of the Atlantic nnd Gulf coasts, the mainland shore 
Is very flat so Mint the mainland shore recede* too as the water rises, and 
the bay stays more or less the same width. The ecology of the barrier islands, 
their native vegetation, especially the hardy siwcies of beach grasses, are well 
adapted to these processes, Godfrey found. When Inundated by overwashed 
siutd. they come l«ck up through it.

If overwush is prevented by dunes or sea walls, l)olan writes in the April 
21 SCIKXCK, the heavy seas must dl**ipate their energy against the beach 
alone. They gradually cut in narrower and steelier. In the process they grind 
up the Mand grains t<> A Bite sediment that will no longer stay on l>cacbes. 
This is washed out to sea and down to the l>ottom and lost to the geological 
economy of the island. Furthermore sand that would increase the marshes 
In the l»ay and raise the bay Ixtttom Is not brought in. Says Godfrey: "A 
(wradox will soon develop in which erosion occurs on lx>th sides of the barrier 
islands because man thought he was creating a stable system by building high 
liarrier dunes."

Dolan therefore suggests that in the remaining underdeveloped islands dune 
stabilisation be abandoned and nature lie allowed to take its course. Build 
ings should be confined to the bay sides (as settlers in colonial times in 
fact did), and they should not IK- of such expensive construction as to require 
30 or 40 years to pay themselves hack. He argues that the costs of cleaning 
orerwushed sand from roads or around buildings, even "plugging an Inlet now 
and then" would 1* less than maintaining the dunes.

The National Park Service quite agrees with these recommendations, says 
Robert M Linn, director of the Park Service's Office of Natural Science 
Studies, and allowing nature to take its course is already policy on uninhabited 
islands. On islands where som* people live—Cape Hatteras, for example— 
"you get into the realm of politics," notes Linn. "Very few people really 
understand what it is he's [Dolan] proposing." Substantial building*, even 
motels, exist near the. ocean and owners put on pressure for a itermanent- 
dune |M>llcy. "In the long run mitre is lost and probably lost quicker that 
way." says Linn, and the Park Service Is trying to convince people. But Linn 
Is afraid that beach property owners will hanK on "till the last grain of sand 
is on the chimney." He wishes there were some program by which appropriate 
Federal or state agencies could buy up the land within a mile of the ocean, 
which is the greatest danger gone, for the foreseeable future.

For the really developed benrhes, says Dolan, the only possibility is replen 
ishment. Sources of beach sand must be found at tea, the sand dredged up 
and dunifted on the Iteacbes to make up for what is eroded away. The 
alternative Is gradually abandoning the seashore communities. If the sea con 
tinues to Ho*, Linn forest** a day when the fight for stabilisation will become 
too costly. But that will not be for a long time because of the extremely high 
pro|*rty values in the developed communities.

Fortunately for them, and probably fortuitously, the large Itarrier-udand 
communities like Atlantic City, Ocean City and Mif.ml Beach are In regions 
where, the seas are. on the average gentler and the erosion slower than on 
the North Carolina Banks, for example. "If you look at a cbavt of hurricane 
tracks." says Linn, "you will see that a lot of them seem to converge 
near Cap* llattt'ras." Godfrey counts at least 149 hurricane* that have affected 
the North Carolina coast since Sir Fraud* Drake, recorded one on his visit 
In 13ML "You could not maintain a large city at Cape lUtteras for very 
lone." says Linn. Or as they say on television: It's not nlee to fool Mother 
Nature.
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KlIOKKLlXK KROKIOM 1'UII.OHOrilY 

1MTKODUCTIOX

The management of our nation'* coastlines ha* generally l>een very short 
sighted and has resulted in degradation of aesthetic values, destruction of

flub and wildlife resources and habitat, extensive property damage, large wind 
fall profit* to si>ecu!ators, disturbance of tbe natural ecological balance, and
increasing costs to the taxpayers.

KATIOMAI. HHOKKUXC MTUDY or TUB COW'S OF KXOIXKKXS

The first National Shoreline Study completed by tbe Corp* in the fall of 
JH71 emphasizes that shore protection programs are not keeping up with 
"needs" and asserts that measures to halt erosion ap|>ear justified for 2.TUO 
miles of shoreline at an estimated coxt of $1.8 billion. The recommendation* in 
the National Shoreline Study on the need for research into tbe processes 
contributing to xhore erosion and for action to insure comprehensive planning 
and management of the shoreline in the Inrst national Interest are commendable. 
However, (he l<ei»ort on the National Shoreline Study which wax submitted to 
Congress really failx to come to grips with the central ixxuex involved in 
shoreline erosion program* and falls to spell out the role man has played 
in accelerating destruction along the coastline. The Keiiort instead Is written 
in such n way its to encourage the continued modification of the shoreline by 
wan under a more accelerated program that bus not been a proven success in 
the past. It is extremely doubtful if more public works along the coast will 
alleviate the existing conditions and may in fact intensify critical conditions 
Ir. tbe future.

The problems relating to coastline ecology are complex, yet the Corps' 
Report tends to Imply that simplistic engineering solutions will take care 
of erosion. The Corps seems to be suggesting that we launch a massive 
program to "protect coastlines from eroding." Before any such program is 
initiated, we >>elieve that a model philosophy should I* develojied regarding 
how man is to treat the coastlines. In the absence. of such n philosophy and 
a shoreline management program emlHMlying its principles, the nation may 
find itself supjMirting a program which (a) proves to be enormously costly 
to the taxpayer, (b) provides a major stimulus to :uore un— Ixe shoreline 
development, (c) results in more damages to proiierty than occurred before 
initiation of the program, (d) causes new and unantici|utted proiierty damage 
elsewhere along sections of the coast not previously exi»eriencing erosion, and 
(e) causes damage to shoreline ecosystems. We lielieve that the very goal 
<l4 the shoreline program — to prevent shorelines from eroding — is misguided 
In the sense that it fails to recognize that coastal erosion and deposition are 
natural ongoing processes and that marine and coastal environments are 
adapted to these piocesses. Before any action is taken to l>egin shoreline erosion 
control programs, a comprehensive shoreline management program should be 
established emltodying the following basic principles.

»ASIC raixcifLK*
1. Man's problems with coastal erosion occur almost exclusively because man 

has chosen to 'erect structures too close to the shoreline. The coastline is one 
of the most constantly changing environments on tbe surface of the earth. 
Alterations by erosion and deposition are the exi»ected thing, not catastrophic. 
unusual, or unexpected events. Such alterations are continuously occurring. 
Kach century we can expect that a certain number of storms and hurricanes 
will strike the coastlines. Marine ecosystems are accustomed to and readily 
recover from the changes brought about by these storms and hurricanes. 
Construction of fixed structures along the coastline simply invites destruction 
»f the structures sooner or later.

2. Construction by man on the shoreline can often disturb the delicate 
equilibrium between energy and materials and can in Itself be a primary cause 
of increased erosion. Evidence accumulated by Dr. Robert Dolan at the Uni 
versity of Virginia and Dr. 1'aul Godfrey of the University of Massachusetts 
shows that dune and beach stabilization projects of the Con* are causing 
beach ste«i*nlng and Increasing the depth of the inner shelf of the shoreline
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and that by failing to rccofniic that the highly flexible nature of the barrier 
inland* off North Carolina i« essential to their survival, the Corp» may be con 
tributing to their destruction.

8. Step* taken by man to prevent erosion often create new problem* of 
excess erosion or deposition which must then be taken care of. For example, in 
1917 a jetty was built on the Oregon coast to stabilize the inlet to Tillamook 
Bay. Herious erosion causing property damage began in the late 1920's which 
eventually destroyed the resort town of Bayocean since the longshore drift 
sand was blocked by the jetty. In simitar fashion, part of the town of South 
Cape May, New Jersey, has fallen into the <«*an due to shoreline engineering 
structure*. Now Cape May, the earliest shoreline resort in the country, is 
largely seawalls and jetties and of little recreational value because of over- 
engineering. Miami Beach has no beaches because of shoreline engineering. 
Beaches in general survive only when left alone, unless great expense is 
expended on restorktiua.

4. The cost of saving property along the shore often equals or exceeds the 
value of the property to b? saved. Furthermore, many measures to prevent 
beach erosion are temporary and must he expensively maintained or repeated 
over and over again.

5. Federal, state, and loct! governments should not pay for efforts to protect 
private property along the shoreline, nor underwrite protection policies. Beach 
property owners are not the general public and in fact represent a small group 
of ;*4-ple. It is the private property owners which are directly or indirectly 
responsible for the existence of the "erosion problem." Those who build 
near the coast are taking serious risks but are not willing to assume the 
costs of such rinks. Instead, they desire to saddle the taxpayer with the 
cost of protection. Whether a beach in growing or shrinking is of no short or 
long range concern to the swimmer, surfer, fisherman, or hiker. It only becomes 
a problem when iwople have erected fixed structures along the shore. The 
public should not be asked to pay for foolish acts of those who invite disaster 
from normal ongoing processes along the coastlines. If the Federal Govern 
ment assumes a greater role in protecting private sboreland, several unfor 
tunate results may occur. More construction is likely to be initiated close 
to the shoreline with the expectation of federal assistance if anything goes 
wrong. Overdevelopment of the coastlines will thus be spurred on, thereby 
incrtwsing the likelihood of enormous projxrt.T damage and lost* of life when 
a Urge storm does occur. Manning groups in Rhode Inland and Georgia have 
recognized the baloonlng costs and futility of shoreline engineering and have 
suggested that «tft»T the next storm, shoreline easements should be purchased 
and redevelopment, prevented.

GUIDELINE* roa KHOKELINE MANAGEMENT
It U not possible to lay down detailed uniform policies for managing all

shorelines due to the wide variety of special circumstances in each locality;
nevertlielexx, we. Itelleve th at there un certain nud general guiding principles
which should lie adhered to in formulating shoreline management programs.

OUIUKLINKS roa UNDEVELOPED SHORELINES
The coastline* of the lower 48 states have been develO|>ed to such an extent 

that little primitive and natural unspoiled coastline still exists. Therefore, In 
order to keep options open for future generations, to preserve significant coastal 
xt retches for scientific investigations, and to maintain appropriate natural 
Imlancw. the few remaining undeveloped shorelines in the lower 40 states 
should btt declared off limits to development and should be preserved in their 
natural condition. Development near these areas which would lead directly 
or indirectly to their depreciation or destruction should not be permitted. Any 
structure* built near th« coast should be erected far enough back from the 
shoreline to allow the beach to change shape in response to storms.

ouiDEUxe* roa DEVELOPED SHORELINES
Along developed shorelines, alternative plans of management should be 

explored. The cost of purchasing the endangered property should be balanced 
against the co*t of protective works Including maintenance. Should the purchase 
price Iw less than the cost of protection, then the purchase should be made. 
There are obviously two values associated with shore property: that between 
a willing buyer and teller and the Investment of the present owner. For
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evaluation of property costs, alone a shoreline to l>e balanced the cost of 
protective work*, the second l« tbe logical value to we. The first i« entirely 
Immaterial if the protection In not provided and may be non-existent. Thou, 
no land owner would be asked to suffer a monetary loss but neither would 
the taxpayer be burdened with inflated values brought about by shortage 
of shoreline property. Prior to the installation of any works of protection, a 
thorough study should be made to ascertain (a) whether the works of pro 
tection will cause worse damage elsewhere, (b) whether the works will soon 
require replacement or repetition, and (c) whether the works will spur further 
unwise development along the shoreline.

(Telegram)
HOUSTON, TEX., October 2T». 11)73. 

Congressman JOHN DINUCU.,
Subcommittee on t'ithcry and Wildlife Conservation and the Environment, 

/lou*c of Rcpretcnutire*, 
Washington, D.U.

KOT tit** record of hearing Hit KJftJM. Houston Amlubon Society membership 
1,20<> MU|H.M>rts Congressman Hob Kckhardt O|>en Beaches Act Hit 1Q31>4 niul 
exiKtt you to endorse thin Hue piece, of legislation benefiting nil the. |>vople of 
this Nation adequate und free access to all beaches and shore 11 new Is of great 
public licnent the Texas open beach laws had if really |»eennted the jieople. anil 
recreation industry in this area. Generously defined Iteaches are nn essential ingre 
dient of open touches legislation.

D. XARRACK. M.I).. 
llouiton Audubon Society.

UMTKU MUMII.K .SWKTKKIBHKKMKX, INC.,
Wcthcrtfleltl, VOHH., October 23, I'M. 

Hon. JOHN I). DINOCU, 
ttayburn llou»c Office Huilrting, 

\\'nxhinyt»n, l).(J.
I>KAR SIR: My organization has requested that I write to you expressing our 

suitor! of House Hill Hit lOXKi. I. also, wish to'request that the contents of this 
letter lie included in the record of the Oct. 23th und liOth hearings of your Sub 
committee.

Of the many miles of benches along the Kust coast, or any coast for that 
matter, very few are open to the public. With the, increase of iiopiihttion und the 
leisure time available to them, a proportional decrease In the place. in which to 
enjoy that leisure is taking place. Both private Individuals and industry have. 
in the last 10-15 years, removed access to the. shore, by fencing land adjacent 
to the Iteach and thus denying access except by trespass. It ix our belief that the 
general public has a right to beach access and that our right has Mnm consis 
tently denied at local ami state level for many years. Thus, we ant placing our 
ho|»e for much needed relief in House Hill HR 1031KJ.

Although we are primarily a sjx>r;nshing organisation, we l»elieve that the 
Nation's beaches, with the great iiotential they have for enjoyment by a large 
diversity of the general public, must 1* kept ojH'ii to the public. Not only for this 
generation but, for future generations. 

Sincerely,
HlfllAKU \V.

HOUSTON, TKX., Xnv&Hbcr /, 
Hon. JOHN DIXCKU., 
Chairntttn, XubcoMMittfv on Vitihenc* und Wildlife Connen-ation,

Wtt»ltinyton, D.C.
I>KAM SIR: It is my understanding that your Committee ix handling Rep. Hob 

Eckliardfs National Open Beaches Bill U.K. 10&M.
I 'wish to enter my plea that this bill lie considered with favor. All of the 

lieople need the beaches ami not just a 'handful of the wealthy who can afford to 
buy up all the bordering land and claim the bedell as their own.
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In Texas our beaches have always been open to the public from the day 

white man first get foot on Texas land. Then a political decision by the court 
xet the ownership at the high tide mark and fences leading into the surf sprang 
up overnite. Dob Ecklwrdt worked like a hone to get the rights to the Texas 
Iwaches restored to jniblic use by having enacted h!x Texas 0]»en Beaches bill.

The lx*Hch is a part of the ocean which belong • to everyone. Please do your 
Itest. to get. our l>eaches oi>en to the public in every seashore state in America. 

Yours truly,
I!,AKI>Y R. FIEU>8.

MA.NAGI.NO COASTAI, LANDS
How to foresee the economic, environmental, social and aesthetic costs.
The coastal zones, where the land meets the sea, are complex, biologically 

productive areas increasingly used by men. Bays, estuaries, and intercoastal 
waters serve us harlH>rs for shii»s and provide inex|>ensive tninsjM>rt«tion for 
cargo. The land Is dredged, filled, crowded by expanding communities and 
industrial sites. The water provides a cooling medium for electric jwvver 
generation and receives sewage, toxic materials, solid waste, and construction 
project sediment*. Yet these fragile areas serve as simwnlng and feeding 
grounds for a majority of the fish and aquatic creatures obtained from the sea, 
and for all the shrimp, oyster, clam and lobster harvests. And man In his 
leisure also makes demands of these ecosystems for recreation and aesthetic 
enjoyment.

Although the coastlines are a continuous border around the landform, they 
differ from one another in many res|»ects, deluding ujxm the latitude, geology, 
water, and combination of plants and animals. Along the northeast coast, of 
North America jut craggy rock shores subject to winter icing; the Middle 
Atlantic States' coasts tend to have lowland streams, coastal marshes, and 
mudflats. Further south, extensive marshes and swani|is form much of the coast. 
with turbid waters and muddy liottoms bartering many shellfish. The northern 
coast of the Gulf of Mexico is muddy, flat, swampy, subtropical; whereas the 
Pacific coast is generally mountainous and rocky.

The problem of determining how man can get maximum use of siwciflc coastal 
regions while still preserving them is the concern of two research groii]« now 
studying the flat, marshy shoreline of Texas along the gulf coast and the edge 
of the Delaware River and Bay.

TKXAK COAST

Tile r.-Hist;;! S!«>e of Texas stretches some 400 miles long and two or three coun 
ties wide frofn the Sabine River at the Louisiana border to the Rio Ornnde at 
Mexico. It Is only one-eighth the area of Texas—yet one-third of the State's |>o|>- 
ulatlon a«d economic activity is concentrated there.

More than 40 jwrcent of the U.S. petrochemical industry is located there and 
It) |»ercent of Its refining cajmbllity. Some 35 percent of the Nation's entire supply 
of oil and gas is pnxtuced along these flat, windswept shores extending into the 
fltilf of Mexico—bringing billions of dollars in business to Texas annually.

Along the coastal waters travel almost three-fourths of all goods shipix-d from 
Texas to other States, and more than '200 million tons of cargo are handled a year 
in 11 deep draft ports—some of which are among the largest in the Nation.

This coastal zone sustains other activities too. For instance, approximately 00 
IMTfent of the gulfs s|*cies of sea-living animals depend on the Texas estuaries. 
Alxiut 13 jtercent of the world's shrimp tonnage comes from the Texas coast: 
and more than ISO million pounds of fish are caught annually—a $200 million 
industry for the State. And increasing numlters of iteople are using the beaches 
and waterfronts for .«|K>rt f.s!;i:;;r. Letting, and swimming. The coastal some Is 
also rt'fuge to many North American migrating ducks and geese, as well as to 
more than 400 other bird s.iwcles.

State planners roni-crm*! with tlte,<e affairs are facing some hard deoiKio.is 
involving the conflicts between j»otentlttl growth and development versus pro 
tection of the coastal environment and resources. They've already recognixed the
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severe damaging effect* of overdevelopment and wastes on Galveston Hay. for 
Instance, with its string of industrial complexes extending inland to Houston, 
third largest i»ort. In the United States. Subjected to deterioration by develoi*- 
ment of oil refineries, i»etrochemicnl plants, steel mills, and food processing 
activities, as well as by intense channeling and dredging for trans|>ortation and 
flood control project*, the area is now drastically |»olluted. In comparison, and 
Mill open to regulation, Is the less develo|>ed Matagonla Hay, with only a few 
aluminum and chemical plants and sand and gravel o]>erations. Then there is 
the Corp"* Christ! Hay system, an area of i»otential land and industrial |KK>III 
hut where State legislative control and local awareness can attempt methods of 
effectively managing the coastal zone for the mutual, long-range lieneflt of the 
economy and the environment.

"We've already lost Galveston," says Hob Armstrong, Commissioner of the 
Slate's General Land Office. "And we might lose Corpus Christ! by similar proc 
esses of overdevelopment. If the same pattern continues, we could lose the whole 
coastal zone." Armstrong is an advocate of more scientific analysis and method 
ology for environmental management. When he was a State Representative, he

s|M>nsored the liay Study Committee that led to the legislature prohibiting the 
sale of State-owned submerged lands. He counts on university research as well 
as State counsel and industrial advice in making decisions for the coastuI zone.

This is where research Mng done by a coastal management study team at the 
University of Texas at Austin comes in. Headed by K. Gus Kruh, professor of 
environmental health engineering, the study group has l>een developing a sys 
tematic approach for the evaluation of the economic and environmental effects 
of various iMKwlhle management jiolicies concerning the coustul zone. For the 
study, tiie team focused on the 13-county Coastal H«'nd aivu centered around 
Corpus Christ! Hay.

Fire task forces were formed to look at specific areas of concern to planners. 
These flve task forced—economics and laud use, water needs and wuste residuals, 
estuarine modeling of water movements and material trans|>ortation, resource 
capability units, and biological use criteria—o|>erate so that outputs from one 
group can be easily used as inputs for others.

:to-»2:t o—"4- -12
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Results of preliminary studies have already l*vn Incorporated Into the State's 
coastal resource* management program—Much as restrictions on off-«hf>re dredg 
ing, on building on any coastal public land, and on driving vehicle* or engaging 
In other activities harmful to sand dun«* in certain dune area*. Further finding* 
from the project have good chance* also of being implemented into State coastal 
legislation.

The Texas legislature has long )>een concerned for the "sensible and protective 
development" of its coastal lands and natural resource!*. The .State government, 
which K "Inlalns dominion over much of the land, helped establish the |>ort and 
waterwii, trans|>oitatlon system, supported coast*! and offshore production of 
petroleum, and fought to maintain mineral extraction right* from submerged 
lands as far as ten miles Into the gulf. In recent yean, It declared a moratorium 
on the sale and lease of submerged hind and passed a coastal zone management 
act to comply with terms of the Federal coastal zone act.
Land u»e and economic*

As more industries state their intention to enter the Coastal Bend region, 
questions arise as to where they will locate, what tyi>e of production and de-

mnnds they will bring, and whut will |N> tlie nrnls of the ('iiiploytTS they 
attract—whether they live in single IIOIIKCK, uimrtnientK. or trulU-rs; whether 
they prefer highways or parks or Iteaclies for recreation.

In order to assess the in>|«ct of this anticipated activity uixut the environ- 
meitt and to prexent a range of land use policies to State planner*, the research 
team is developing models to project the various )M»Ksible economic consequences 
of different kinds of growth. They also project future exiM-clutions of the nuui- 
IKTK, needs, and composition of incouiing itopulatioitK.

They'll use a series of coupled mathematical models to evaluate the liuimet of 
land use management |M>Hcies that Include the nature and locution of industrial 
and residential activity, trans|M»rtatlon systems, and water supply and waste 
treatment models to help deter.nine the tiumeltles and locutions where this 
industrial and residential development would IH> likely to occur.
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KnrironmcHtal
To help establish Imsic criteria for effective decisions concerning coastal man 

agement, the research team ha* defined and mapped Home 70 major land trite*, 
or resource capability unit* ax they are called—such as graxsflats on bays or 
estuaries, salt- or freuh-water marsh**. In wetland*, highly permeable rand* on 
coastal plains, or changing dune* on islands. Extensive inventories are 1*1 nx 
made on each unit to determine their characteristics, dlMtrihution, and their 
capability to MUM tain human and natural impact and xtlll function ax a resource.

In this xtudy, the team defines characteristics that may limit the use of the 
unit'x environmental entities—land, water, or living animals and plants—as 
well as the activities that may or may not harm the units and their organisms. 
Once the limitations of these units are known, the effects of changes can Is* 
evaluated.
Water need* and ica»tc rcridual*

Massive amounts of data are available to the research team concerning the 
amount of water used by municipal, industrial, and agricultural operations in 
the Coastal Hend region. Because Industries In Texas operate on a permit system 
for discharge of waste, the State has reasonably good information on both 
water uses and waste dlsitosalx. For instance, from data concerning chemical and 
allied industries and refining plants in the Corpus area, models can provide 
projections of the increased iiollutant loads associated with economic develoj>- 
ment, and can also help the economists predict the costs of alternative methods 
of waste treatment to meet various water quality standards.
I)i*per»ioH of water and material*

A key question at this point is what happens to waste rgtriduals once they enter 
the estuarine environment? To determine this, a task force is modeling the hy 
draulic system within the Corpus Christ I Hay. subject to tides and river flows. 
By verifying the tidal action of the hydrodynamtc model with that of the estuary 
itself, and computing factors such us wind siieeds and direction, freshwater 
inflow, and evaporation rate of the water, the research team has established 
n MX MM that can determine spatial distribution of wastes discharged into the 
estuary. Water quality models are now being develoj>ed to simulate the trans-
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|N>rt mid reactions of phosphorus, biochemical oxygen demand, dissolved oxygen, 
algal growth, and the nitrogen cycle, which in a considerably more Involved 
model because then.- are four forms of nitrogen with a distinct reaction for each. 
Tine model* for each '..re interrelated and form in total a limited ecological model.
Hioloyioal utc

The life systems of coastal flora and fauna organism* and their interactions 
are- difficult, to model, even to describe. The task force approached this job »>' 
focusing on 20 biotopes, or communities of typical gulf coast organisms, in 
terms of their location in the bays, temperature and salinity of water, food 
preferences, and other factors. The area was surveyed by aerial photography and 
by ground insi* ction, end the bioto|w* were .subsequently identified and described 
through listings of major siwcies of living organisms and physical surroundings.

Within water, biological communities can withstand enormous variations in 
the natural environment. For instance, during a ruin or flood, In-tlow of fresh 
water to the bay may be as much as 100,000 cubic feet IK.T second, with salinity 
us low ;ts :*» t>> 10 parts IH.T thousand, Jr. dry hot i>eriods. evaporation can ex<-eed 
freshwater Inflows which can drop to almost zero—low enough so that saline 
gulf water may enter the area, and salinity may rise as high as 40 jnirts JHT 
thousand. Hy knowing these natural variations, researchers can judge how much 
iminmadi1 vr rial ions marine organisms can stand.

To demo -strate how these biological use criteria work, an environmental 
impact statement was organized to illustrate change due to a coastal develop 
ment project. For the e.X|>eriment. a proposes! development to enlarge the Har 
bor Island jK>rt fucllities to a deepwater i»ort to accommodate vessels up to 
HIXMMM) tons was selected. An environmental imiMce matrix was develojx-d to 
show effects of construction, dredging, oil storage, spoil bunks, and other 
activities.
Intvirehitionx between tn*k force*

The task forces are related through the project's series of models. For 
example, the land use economics task force might be interested in the effect on 
the coastal gone of construction of a new refinery on the north side of Corpus 
ChrlKtl Bay. Their projections would include population increases and distri 
bution and some measure of the economic impact of the refinery. The resource 
capability unit group cun narrow the jxwsible development sites by tainting 
out places where the land—because of soil instability, ground water prob 
lems, or jiotentia! hazards from storms—can't sustain the development. The 
water needs group can then tell how much additional fresh water this develop 
ment will require at that point, and how much additional waste loadings will 
result. 'Hie estuarinc model group cun predict the resulting changes in the 
bays from differences In. natural water flows and truns|»ortation and distribution 
of the wastes, as v.vil as their reactions in the water. The biological use group, 
knowing how the estuarine environment will In* changed, will predict changes 
in the assemblages of living things in the coastal zone..Including any i>otential 
economic effects on estuarilie-based industries. The end result of such an exercise 
is tin estimate of the economic imimct of the development on the region and 
a description of associated environmental im|>»;cts. Decision-making beyond 
that is in the public i*>licy arena.

One of the eager customers for the kind of research Fruit's team and others 
at Texas universities are doing is the Governor's Division of Planning Coor 
dination. Joe Harris of that office says he's looking forward to the applications 
of the. Corpus Christ! model. "We expect to apply the findings and methodology 
of the Corpus study to the remaining four estuaries along the Texas coast, and 
to use it as a resource management inndel throughout the State." he says. And 
because Harris' office provides assistance concerning land use planning to many 
local government offices, the research materials ii:cor|>onited into State publica 
tions find widespread use fairly quickly.
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The coa»Ul zone el Tt«»t.

l>Et.A\VAKB CRTUARY

Situated in the densely populated meicalo|>oUK between Washington and New- 
York City, the Delaware River and estuary supply water for some 20 million 
jiwtple—nearly one-tenth of the population of tlie United State**: serve the largest 
concentration of oil refineries on the eaxt coast; and is the second largest sea- 
l*>rt in the tinittd States (New York Is the first). Kveu so, the estuary con 
tains some of the last few remaining tidal and freshwater marshes itlonic the 
up|M*r east coast; and in terms of nsli, xhrintp. clatnx. and oysters, it IK one of 
the most productive coastal regions in North America.

Conflicts over uses of this area are Intense and complex. Users xhnre the 
river iu loose, ill-defined interrelationship*, with tradition* and laws regarding
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prw|*rty and occupation leading back to colonial day*. Kxcept for the Delaware 
River Basin Commission (a Federal-Interstate agency with responsibility for 
the estuary), little united effort and regulation 1m* been made for the entire 
bay and borderland*. Even though there in cooperative spirit among the many 
individual user* of the bay, there ha« been lack of overall organization, direc 
tion, and methodology.

To help remedy thU »ituation, the Delaware coastal zone project lia« been 
undertaken by three main participating institution* from the estuary's three 
border State*—the University of Delaware's College of Marine Studies, the 
Academy of Natural Science* in Philadelphia, and Rutgera University of New 
Jersey.

Their nrea of investigation extend* from the mouth of the estuary at Cape 
May and Cape Henlopen to the head of fhe tidewater at Trenton. Thlx includes 
xotue 6,000 square miles of borderlands comjiospd of densely ixtpulated and 
industrialised areas toward the north, and undeveloped marshland and tidal 
flats toward the south. A potentially intensified conflict exists l>etween a 
rapidly spreading urbanisation and a strong public desire to preserve the 
environmental character of the bay.

To identify major problems and knowledge gaps, a special environmental con 
sultant's surrey wa» taken of key managers and users of the bay, including 
government agencies; fisheries; chemical, oil, and electric companies; and con 
servation and civic group*. About 500 interrelated problems were identified from 
this survey concerning pollution, land development, river regulation, plant siting, 
and other activities. Them problem area* have been sorted by the research team 
into four area>: evtuarine biology, Hydrodynamics and chemistry of the estuary, 
economic and nodal aspect*, and pollution.
Kttttarint bidow ond *ydro(o?y

The marshe*. aalt- and freshwater flat*, and the aquatic life they sunfmrt are 
some of the bay'* mart important assets. Most of the marshes in the u|»per estu 
ary have been polluted and filled over by the intense and haphazard development 
of industry, commerce, and metropolitan areas in the iwst 50 to 100 years. The 
lower estuary wetlands remain largely undeveloped, protected in Federal, State, 
and private wildlife refuge* along the Delaware shore, and under State and pri 
vate ownership in New Jersey. The lower estuary still retains Imiiortant biologi 
cal resources, although commercial fisheries of both flnfish and shellfish have 
declined greatly in output In recent year*.

The research team* are compiling map* to show vegetation, topography, stream 
movements, and human activities along the estuary shore*.

At ground level, samples of vegetation, sediment, and pond and estimrine 
water Are taken. Small planes fly over th area, recording pollution outlets, river 
currents, abip trafflc, and dredging operation*. At 60,000 feet, s|x?cially equipiwd 
Navy RB-07 reconnaissance planes and a U-2 plane fly on s|*cial days to photo^ 
graph the area. NASA'* Earth Resources Satellite takes ithotograplis as it (Misses 
over the Deltuanra Peninsula every 18 days. Series of green band phirtro detect 
phenomena such as changing turbidity, sedimentation, and salinity in the hay's 
water. Red and near-Infrared photos detect differences in the land surface tem 
perature* and texture and in vegetation. Sequences of these photos clearly define 
areas of deteriorating wetlands showing encroachment of land develoiuuentx and 
landfill operations, with resulting destruction of the natural hahitat. These 
photos are adding to the data l»eing gathered on hydrology and current systems 
of the bay in determining sediment flow, as well a* jiollution plumes from city 
sttwer plants, industrial waste outlets, and oil leaks. The team has access to 
voluminous data on natural processes of tidal ebb anU flow, temperatures, salin 
ity ; on meteorological factors such as wind speeds and direction, precipitation 
and storms; and on manmade activities such as channel dredging and installa 
tion of structures. An effective system of -andling these datu is being organized.
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development

Ttie Delaware Bay region ix faced with Iremendoux future growth: Tlie popu- 
lalion of 6,4 million in 1900 in expected to Hue to ll.» million in 2020, while 
electric power generation will Increase 18 limeK. The pollution load will rixe from 
18 million p.e. (population equlratent. which i« the average amount of wattle con 
tributed by one individual each day, measured in term* of biochemical oxygen 
demand) to 200 million p.e. In a«0. Model* are being devised to Invent If ate the

of ibex jinjjected urbanization factor* and of alternative pollcl?* 
in term* of water pollution, increased water demand, and ir.cr*ax*d need for 
waterfront land. Model* will also investigate the biological effectx of projected 
water quality changes, the transport of |N»llulantx, and toxicity to organixmx. The 
assimilative capacity and xusceptlbility of ntarxhex to increased amountx of pol 
lution are under investigation for future modeling.
t*ulluti*f Ike ctimn-y

Pollution into the e^tttary in one of the greatest probiemx. points out William 
Oaither, Dean of the College of Marine Simile* at the University of Delaware, 
and one of the project co-director*. Although partx of the extuary arc xeriouxly 
affected by pollution, there is remarkably little information ax to just where 
the load* originate, what effect*; they have on Motogicul coinutunitiex and water 
quality, and what cbangex will occur with future urbanixaf ion and iKthmtrialixa- 
tion. Major sources of pollufanix are. In the u»>i*r extuary. front Trenton to Wit- 
mlugton. but indications xhow the w)«ki«* l>ay ix threatened. Kexeercherx are find 
ing that unrecorded pollution iu formx of urban runoff and xeeftaire may foiu-ii- 
tute ax much ax two-thirdx of the organic |»otlution found in the water.

The major cargo on the viver Ix |»etn>leuui, and the. prime concent facing the 
bay at (hi* time ix itx xafe tranxjiort. Nearly 70 itercent of all oil delivered to 
the eaut caaxt woven througli the bay to the refinery complex north of the Chexa- 
peake and Delaware Canal, Oil {tollutlon of the upfier extuary ix already xerimtx 
and becoming wone becaux^ of negligence in Iranxferring oil from xhi|>x. In 
pumping out bllgex. and from higaway and lurking lot runoff. Since the early 
ItttO'x, a new activity called lightering hax xpniiig up off Hi* Stone Beach, l>ela- 
waro. 12 mllex up-bay from Gap* HeiUopen. Here crude oil ix tranxferred from 
deep draft tankerx to xhallow draft banfMt w> that, the tankerx are light enough 
to pro<-*d up the channel. Although xurreiiutnce of traroe (tax t>eeu xtepped np 
to prevent collUlonx, and no major xpllht luive yet occurred, legislator* and citl- 
aenx* groupx are prewing for xtronger controbx

l>etaware Bay ix unique along the entire Atlantic cimxt Iteotuxe, it iMWxeKxeK tlte 
only naturally xbeltered deep harbor in cl«*e pntximlty to refineriex and Indux- 
trial marketx. In anxwer to the need for a deeiiwattr |«irt on the eaxt coaxt to 
accottimodate heavy xupertankerx, xitex are lie'ntr cou^iderwl within the lower 
bay— although many people oppoxe xuch a port with UK |totettliul impact u|ion 
the raanthUndx and envlronmntt.

The rexearch team recognliex the growing prextturex for economic develop 
went of the laud, and abto the benefit of xtriking a balance lietween coutmDed 
growth and preservation of the natural resource* of the eKUmrint* water and



181
"It Is realistic to assume the I Ma van- Basin will continue to IK; develoj»ed 

mainly for human purposes with preservation of aquatic s|»ecies an imiiortant 
but secondary objective," mid the coinvttotlrMtor*, Willinm Galther, Kuth 1'nt- 
rick, and Wllii&ni Wlilpple, in • recent rrjJort. "Yet it. in also essential to main- 
tain an undiluted environment."

(From the «l«rr« Club Bulletin, Feb. 1973]

THE XKW Tii>»: OK COASTAL I/K«I*I.ATIO.N
(By Norman Sanders)

The coastal areas of the U.S. are under attack ax never before. As our 
Imputation grown and our per capita consumption ri*e«, our society place* 
more and more stress upon all our resources. However, it Is the very limited 
are* of the coastal sone that beam the brunt of the aiwault. Oil production, 
pollution or Ailing of bay*, harbor^ and estuaries, construction of hotels, 
apartments, and second homes hav< taken their toll. Unfortunately, control 
over these projects is usually vesti<d in local governments who flud it next 
to impossible to turn down any scheme which will "broaden the tax base."

In the struggle to halt overdevelopment of America's coasts, 1972 was a 
significant year. On October 2fc, President Nixon signed the federal Coastal 
Zone Management Act and on November 7, voters in the states of California 
and Washington passed coastal initiatives put on the ballot by citixen petition 
drives. These bills had all been under consideration :'or yetrs, but by 1972, the 
problems bad become so apparent that the i>eople '!rni»wV.Hl action.

Increasingly, citizen action is forcing national, .state anc local governments 
to coordinate coastal development on a regional basis, planning for the max 
imum beneficial use of all coastal resource*. Government and business tradi 
tionally have coo|»erated in the hr*ty exploitation of coastal areas for short- 
term nnancial advantage. The battle to r>iange this situation Is intense, because 
the oil, land-development, and utility industries, among others, depend on 
present loose controls for rapid retir-m «n their investments.

The federal CoMtal Zone Management Act uses a system of rewards, rather 
than punishment, to attain pro|>er management of the coastal resource. If 
the act receives the necessary funds, states will be offered grants to assist In 
developing a coastal management program. Once that program is established, 
additional federal m«:;ey will be available to help administer the program.

Specifically, the states r.'ust develop "a comprehensive statement in words, 
map*, illustrations, or other media of communication, prepared and adopted 
by the coastal state . . . setting forth objectives, policies, and standards to 
guide public and private uses of lands and waters in the coastal xone." In 
addition, legal means must IMS established to regulate land and water us* and 
emtrol coastal development

Whether or .not the federal act works depends heavily on the willingness 
<;f thfr Individual Mates to come to grips with coastal land-use problems. 
Many states have yitided to citisen demands to the extent of passing laws to 
protect coastal wetlands, but l«slcally Ignore other lands adjacent to the 
coast. Such states Include Connecticut. Georgia, Maine, Massachusetts. Mich 
igan. New Hampshire, New Jersey. New York, and North Carolina. Delaware 
has Itfislalion that bans uew heavy industry and port facilities from tlie 
coastal xone, but does not •'over subdivisions, commercial developments or 
intensive recreational facilities. Hawaii, the first state to Institute a statewide 
land-use program, requires a building penult only within a 20- to 40-ioot 
*«tliac» from high tide mark, a xone that environmentalists consider too 
narrow for effective coastal land-use control.

In 1909. Minnesota passed a law requiring all counties to enact land- 
use control ordinances for all shorelands In unincorporated areas. The counties 
administer the act, with tlt« state exercising only United control. Oregon give* 
the public unrestricted use of benches to the vegetation line, but coastat 
controls Inland front that (Mint are only now being considered. Rhode Island 
passed an act In :'i971 establishing a lT-utentl*r coastal management council, 
but the state's quite strict controls covering management of wetland» are offset 
by weak land-use provisions that do not cover subdivisions, private-home 
construction, and somt typex of Industrial development. Wisconsin's Water 
Resource* Act is intended to protect the shorelines of inland lakes, and an
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inventory of lake Michigan'! coast has already been prepared. Observer* report, 
however, that many inadequacies have developed in the enforcement apparatus.

Until November 1, 1972, all the above states had stronger coastal legislation 
than did California, even though the Sierra Club and other environmental 
groups had long been fighting to obtain the needed legislation. But the oppo 
sition had been too powerful, so the situation had degenerated to the point 
where only about 263 miles of California's 1,072-mile coastline were i- ,^ally 
accessible to the general public. Finally, on election day, the people corrected 
this situation by passing a coastal protection law themselves, using the 
initiative process to bypass the foot-dragging legislature.

California's successful Coastal Zone Conservation Act—called Proposition 20 
on the ballot—is a direct descendant of the series of bills that environmental 
organisations had been trying to have passed by the state legislature for 
several years. Shepherded principally by Assemblyman Alan Sleroty of Beverly 
Hills and helped along by Hierra Club lobbyist John Zlerold and Janet Adams 
of the Coastal Alliance, the bills had cleared the Assembly only to be stalled 
repeatedly in hostile Senate committees.

John Berthelson, a reporter for the Sacramento Bee, found out why the 
bills kept dying. A group called the "Committee Opposed to Ecology Issues" 
had l*en meeting for several years and had as its main goal the blockage of 
coafttal legislation. The committee consisted of 34 industry lobbyists, including 
representatives of Southern California Edison Company, Standard Oil, the 
California Real Estate Association, and various other organizations who benefit 
financially from poorly controlled coastal bind use.

Tlit* California Coastal Alliance, direct*! by Janet Adaiux. watt the uiubrriln 
croup that served as a coordinating agency for the efforts of the Sierra 
Club and sci;,e 60 other California environmental organisations during both 
the legislative and initiative campaigns. The Sierra Club litzlt declared 
passage of Ktrong coastal legislation to be a primary goal for 1972.

Realizing iu the spring of 1972 that the coastal bill would again die in 
committee, the .Storm C nl> and the Coastal Alliance decided to go directly 
to the ptop'e. California is fortunate in having a constitutional provision that 
gives voter* the oj»portunlty to pass their own laws, circumventing the normal 
legislative process. In order to qualify a proposition on the ballot, it is necessary 
to obtain petition signatures from ten percent of the state's registered voters. 
The first iwtitlon fell short of the required number of valid signatures, but 
the Coastal Alliance obtained enough addition*! names during an extension of 
the filing period to qunllfy for the ballot. The volunteers who circulated the 
l*tltlon collected a daggering total of 408.815 signatures during the drive.

When M spotsOn the ballot was assured, the forces that had opposed coastal 
legislation In Sacramento swung into action to defeat the initiative. The 
usual coalition of oil companies, develojiers, utility companies, and others 
with a vested interest in coastal profits hired the San Francisco political public 
relations firm of Whitakcr and Baxter to conduct a "No on 20" campaign. 
Whltakfr and Baxter was still flushed with Its victory In the, June primary 
when it scared California voters into voting against another environmental 
Initiative. Proposition f, the Clean Environment Act. The firm reported spending 
|2.4 million of Its cllttits' money on billboards, newspaper ads and saturation 
radio and television messag**, which hammered away at the themes of un- 
entpi&yuient, power blackouts und insect plagues if Proposition 9 passed.

Whltaker and Baxter, promised a similar war chest for Proposition 2O. 
started to work, their main goal being to confuse voters over the actual pro 
visions of the bill. They bought hundreds of billboard* and bus i*osters which 
Mcreamed: "Don't let them lock up your coast. Vote No on 20" and "Conserva 
tion Yes. Confiscation No. Vote No on 20." Radio and television commercials, 
with sounds of waves and pictures of unspoiled coastlines, urged voters to 
preserve the coast by voting agalnHt the evil Proposition 20.

To further utuddy the Issue. Clem Whltaker prompted an acquaintance. 
Newton Cot*, to file a lawsuit alleging that Cope's nightclub on the. Sacramento 
River would be adversely affected by Pro|iosltlon 20. He and his coplalntlff. 
who had property on the San Jonquln River, claimed the bill's language 
was an vague, that not only would coastal areas be Involved, but vast Inland 
areas along rivers as well. They asked that Proposition 20 be taken off the 
ballot until the wording had been changed to explain the far-reaching con-
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sequence* they alleged. A julfe hastily signed an order to »how cause why 
Pro|M>*itlon 20 shouldn't be removed from the ballot, • more which news- 
impers favorable to the "No on 20'* camp Immediately interpreted •* "Propo 
sition 20 Off Ballot" in headline*.

Proposition 20 proimnents got their day in court, however, and defused thin 
phony Issue. Arguing against the Whitaker and Baxter i>o»ition were a Iwttery 
of lawyers from the Sierra Club, the Coastal Alliance, the league of Women 
Voter*, the California secretary of state'* office, and other governmental 
agencies. The judge heard arguments about the true definition* of the coastal 
zone and the public'* right to I* allowed to vote on vital issues, and after 
deliberating overnight, finally decided in favor of the initiative's aupporter*. 
Despite their loss in court, the "No on 20" force* kept stating in advertising 
that the coastal zone extended many mile* inland.

Whitaker and Baxter probably lost their campaign through overkill. Even 
Governor Reagan, longtime foe of coastal legislation, stated that the ''No 
on 20" campaign was misleading. An a**embly committee held bearings on 
the Nltuation, and the media editorialised against the Whitaker and Baxter 
tactics. Newspaper*, television and radio generally favored Projx>sltU>n 20, 
in contract to the earlier Proposition 9 campaign, when they were hostile or 
neutral. They realized the need for meaningful legislation and couldn't 
help noting the underdog itosition of the Proposition 20 proponents.

Supporter* of the proposition were short on money, but long on ideas. 
Whitaker and Baxter coultm't buy the type of coverage that State Senator. 
James Mills generated on his bicycle ride down the coast from San Francisco 
to San Diego. Senator Mill* and hi* hand of cyclist* (whose numbers from 
time to time, varied from about 40 to several hundred) were very visible Propo 
sition 20 supporters. The opponents generally kept a very low profile, letting 
their money talk through Whitak«r anl Baxter. One exception was a letter 
urging defeat of the Coastal Initiative sent out by Southern California Edison 
Company to its millions of customer*.

Because of lack of funds, supporter* of Proposition 20 waited until the 
last few day* before the election to advertise their position. Whitaker and 
Baxter Itad Hucceeded in confusing the voters, but the proponents bad several 
advantage*. For one thing, California law requires that list* of campaign 
contributions be made public Iwfore the election. This information ahowetl 
who the op|M>sition was and the vast sums they were intending. Whitaker 
and Baxter's final financial rei»ort showed expenditures of over 91,100,000, 
made up of contributions such as $50,000 apiece from land developer* Deane 
and Deane, Inc., and the Irvine Comitany. Standard Oil Company gave $80,000, 
Bechtel Corporation (a major contracting firm) donated $25,000, and the Union 
Oil C'omiwny added $10,000 to the "No on 20" fund.

Pro|M>nentK used this Information to continually point out the opposition 
of the well-financed contrations to legislation that would benefit the public. 
A typical effective newspaiter advertisement read: "The Sierra Club support* 
Proitotiltion 20 ... Signal Oil oppose*. You can tell a proposition by the 
comitany it keeps." Ads also named other endorsers of the bill. Including 
th« League of Women Voters, the California Medical Association, the Fed 
eration of Western Outdoor Clubs, the United Auto Workers Union, the 
American Institute of Architects, Common Cause, the American Association of 
University Women, and many others.

Sierra Club lawyers perxuade<! the FCC to order radio and television stations 
to give proponents free time to offset Whitaker and Baxter's saturation 
advertising. Doris Day, Charltoii Heston and Lloyd Bridge* donated their 
service* to make tapes urging voters to approve ProjMWtltlon 20. Many candi 
date* for office also urged passage of Proposition 20 in their campaign 
»l»e4*che*. On November 7, voters demonstrated that they had seen through 
the Whitaker and Baxter smokescreen by passing Proposition 20 by a margin 
of 55 itercent to 45 percent.

Proportion 20, which implement** regional land-uae planning in the coastal 
zone of California, will remain in effect from 1978 to 1976, during which 
time a plan for the coast will be produced. This plan will then be presented 
to the state legislature* for approval. In the Interim, the proposition sets up 
a permit procedure to oversee coastal development until the plan 1* complete, 
thus taking control over coastal land-use away from local governments, much 
to their dismay.
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The coastal zone is defined as the area between the outer limit of state 

jurisdiction three tulles offshore and a line connecting the high points of 
the nearest mountain rang*. In some area* where the mountain range 
Is distant—as in Los Angeles, for example—the act imposes an artificial boun 
dary. The iiennit zone, however, covers only that portion of the coastal zone 
from three miles offshore to 1,000 yards inland from the high tide line. Since 
the permits cover offshore oil drilling activity, oil company opposition to the 
bill is understandable.

Coastal commissions, monitor the operation of the act. The 15 coastal counties 
are divided into six regional districts, each of which has a commission of 12 
members. Six of the members are public and six are representatives of local 
government, elected by local governmental bodies thentielye*. The public 
members are ap|>ointed as follows: two by the governor, two by the s]»eaker 
of the Assembly, and two by the Senate Rules Committee. The system look* 
unwieldly, and it is, but it is an attempt to break the hammerlock that industry 
has had on appointment* handed out by the governor alone. In addition to the 
regional commissions, a state commission exists to oversee the operation, in 
cluding the actual planning process. The state commission also has 12 members, 
six public apiM>lntees and six delegates elected by the regional commissions.

Cbastsl Alliance victory celebrations didn't last long after the election. 
While the citizens were congratulating themselves on a job well done, the 
"No on 20" group was lining up Us ap|>ointees to the commissions. Lobbying 
was intense in the state capital and local government offices. The Standard 
Oil Company prepared a blacklist of well-known environmentalists who would 
I* unwelcome to them as public members on commission*. They also presented 
another collection of names more to their liking—for example, university 
professors who had worked as consultants for the oil companies and utilities.

The I»K Angeles City Council set the tone for local government Councilman 
Louis Nowell, an outspoken en^my of Proposition 20, to the regional com 
mission. The IA* Anyelet Tlr.et resi»onded with an outraged editorial and 
environmentalists immediately set out to defeat Nowell In the 1973 city elec 
tions. The time is passing when local governments can oi>erate in a self- 
created vacuum.

These ''last hurrahs" ior toe vested interests took place on other parts of 
the coast. In Santa Barbara County, the lame-duck Ixmrd of supervisors 
elected Sui*ervisor Curtis Tunnell to the regional commission. Tunnel!, who also 
opposed the proposition, represents the smallest area of Santa Barbara coast 
line, and is himself a building contractor. When he was elected to the 
commission, developers, contractors and representative* of the Southern Call- 
fornla Kdixon Company actually cheered and applauded in the board's meeting 
room. They normally work behind the scenes, but came out in the open 
after seeing the handwriting on the well. The 1073 Iwartl of supervisors 
won't be under their control In Santa Burlmi.u County localise the i>eople elected 
two new representatives on November 7, l>oth environmentally oriented and 
.Hedged to Mip|H>rt Proposition 20.

California's 1'ropositlon 20 campaign built upon Itself with a positive 
feedback effect. As the issue became widely publicized, people started taking more 
interest In what was happening to their own surroundings. They got involved 
not only in the Proposition 20 battle, but also in local election issues. This 
increasing public interest swept environmentalists Into a number of county 
end city offices in many part* of the state. These new, resi>onsible members 
of local government, backed by the iwopie and armed with legislation such 
ate the Coastal Zone Conservation Act, can do much to hull the rapid 
deterioration of California's quality of life.

Residents of Washington state also got fed up with the inaction of their 
legislators and decided to do something about it. During the ]>erlod from 
1967 to 1970. six bills had died in the capital at Olympla. Environmentalists, 
led by the Sierra Club and the Washington Environmental Council, had 
fought hard In 1970 for the iMtttfage of a seacoast management act, only to see 
their efforts defeated by concentrated pressure from county and port com 
missioners, real-estate developers, and the Association of Washington Business. 
The develoi*rs weren't adamantly op[>osed to all legislation, us: they were 
In California, but instead wanted a weak law that would subvert a 1969 
court decision by the Supreme Court of Washington state. The court had
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ruled In the case of Wilbour v*. Gallaphcr that the public's right to use the 
surface of state water* can IK; restricted or regulated only a* a result of 
legislative planning for the shorelines of navigable waters. Without such a 
law, the court mid, filling within state waters and over-water construction wax 
effectively prohibited.

The net result of the 1970 siwcial session tug-of-war in the Washington 
legislature wan a resolution to refer the Seacoast Management Act to the 
legislative council for development of a bill for the 1971 meeting. Meanwhile, 
environmentalists were preparing an attack on another front. Along with 
California and a number of other .state*, Washington offers voters the oppor 
tunity to Institute their own legislation through the initiative process. The 
Washington Environmental Council set out to get the 112,000 valid signatures 
required by October 1,1971. Called "Initiative Measure No. 43," the official title 
of the petition wan "Regulating shoreline use and development." In an effort 
to ham;>er signature gathering, shopping centers »oon prohibited petitioners 
from operating on their premises. The environmentalists took the case to 
court and got a temporary restraining order from the Federal District 
Court that kept shopping center owners from interfering with the right to 
petition guaranteed by the U.S. Constitution.

By the last week of Decemlwr, 1971, over 160,000 registered voters bad 
signed the petitions for shoreline management regulations. Attention now 
shifted to the state legislature. Under the law, they had three options: 
Knact 1-43 without change; do nothing, in which case 1-43 would auto 
matically be submitted to the people for a vote; or enact a substitute law on 
the same subject. The lawmakers, choosing the third alternative, enacted alter 
nate No. 43B, a bill somewhat stronger titan 1970 versions, but still less desirable 
environmentally than 1-43. It was now up to a vote of the people in the 
Novemlwr, 1972, elections to decide whether they wanted 43, 43B, or nothing at 
all.

House Bill 5$4, the official designation of 43B, l»ecaine effective on June 1, 
1971, and like any Incumlwnt had an advantage on the ballot. The 1972 
campaign shaped up with the environmentalists sup|>ortlng 1-43 and the 
developers boosting 43B. The developers felt that 43B was stricter than 
they liked, but feared the consequences of th« Wilbour vi. Gallngher decision. 
In addition, 43B kept control of permits in the hands of local government, 
which the developers felt they could satisfactorily influence.

1-43 and 43B shared a number of very significant points. Both bills assumed 
that the shorelines of Washington must be protected from neediest;, selfish, or 
thoughtless destruction. Both bills also required comprehensive planning for 
shoreline areas and established a permit system to authorise conforming 
developments. They also prohibited hlghrlw buildings over 35 feet along 
the shoreline without a permit, prohibited oil drilling in 1'uget Bound, 
imposed restraints on clear-cutting of timber along the shoreline* and fare 
cltlxens the right to bring class actions in damage suits.

Compared to the high-pressure. Proposition 20 campaign in California, 
the 1-43, 43B controversy was almost gentlemanly. Few billboards appeared, 
and although debate was heated, the media were not saturated with ads. 
The battle resolved itself into the classical confrontation l*tween supporters 
of regional control and proponents of the local-government status quo. The 
8l«rra Club, the Washington Environmental Council, the Initiative 43 Com 
mittee under Tom Wlmmer's chairmanship, and the Seattle I'ott Intelligencer 
lined up behind 43. Industry, labor, local government and the Seattle Time* 
Kupimrted 43B. On election day. the voters joined the latter.

Kven though the people selected 43B over 1-43, environmentalists were not 
discouraged. A« Tom Wimmer pointed out, "Initiative 43 was one of the major 
pressure tactics forced upon the legislature. It has served its purpose." Wash 
ington state now has more comprehensive controls over its coastline than 
any state In the U.S. Not only ant its ocean areas controlled, as in California, 
but also all lakes over 20 acres in size and all streams ot more than 20 
<.ablc-reet-per-second flow. All developments within 200 feet of these bodies of 
water come under the act. Th»» machinery is there. Now, with the momentum 
gained in the election, environmentalists are joins is nuke it work.

Citizens in other parts of the country can build upi';n the California and 
Washington exjieriences in protecting their own coastal r-^ource*. The fetie.ral
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CoaKtal Zone Management Act of 1972 will five impetus to their effort* to 
expand wetland* management to the entire coastal management program*. The 
land developer*, oil companies, utilities and other vested interest* are 
powerful, but not invincible. Average citizens, armed with the determination 
to defend the environment, can win.

(From the National Otwcrver, Oct. 20, 1973]

RESIDENTS BELIEVE THE GOVERNMENT HAS BROKEN ITS PROMISE—THE OCEAN 
GNAWM AT THE NATION'S SEASHORES

(By Lawrence Mother, Cape Hatteras, N.C.)
Two decades ago the head of the National Park Service promised the natives 

of this wind-swept sand bar protection from an encroaching sea. Now the 
Government wants to renege, and the people of Hatteras are scared.

"We're used to water," MJTS Mrs. Barbara Giray, a quiet-spoken brunette 
who has lived here all her life. "But we're not used to being washed out!"

Hatteras' problems stem from the fickleness of both nature and man. The 
rate of rise of sea level on the Atlantic Coast has increased sharply since 
1880, a phenomenon caused by land subsidence as well as glacial melting. This 
rising sea level, combined with the unusually strong winds and currents that 
continuously tear at the Outer Banks, is causing these fragile barrier islands 
to erode faster than before.

rACINO THE ATLANTIC

Yet xince 1930 man has entrenched himself here even more daringly. The 
native population, now at a peak 8,225, has existed on the Outer Banks since 
the early 1700's. The people providently built their villages on the westward 
or lee, side of the islands. But now motels, restaurants, and summer cottages 
defiantly face the Atlantic, and a few already have disappeared tinder 
its ceaseless pounding.

The irony here is that the National Park Service, whose mandate was to 
keep the coastline "a primitive wilderness," is partly responsible for inducing 
the development that now is in jeopardy. Indeed, Park Service officials now 
assert that unless they stop fighting the ocean, the barrier islands are in 
danger of disappearing altogether. This, in turn, has led the Park Service 
to propose, a new national policy that also would affect its six other national 
seashore* from Massachusetts to California and its Indiana Duneti National 
Lakeshore.

The Park Service established Cape Hatteras Seashore In 1964. It extends 
down the Outer Banks for 75 miles, embracing all of Hatteras and Ocracoke 
Inlands except for eight villages. To induce the native*, soni« officials and 
politicians made promises that the Government now wants to forget

On October 31, 1952, Conrad L. Wlrth, then the director of the Park Service, 
published "A Utter to the People of the Outer Banks," which pledged the 
villages protection from the sea a* part of the bargain. "The National Park 
Service," declared Wlrth, "intends to resume the sand-fixation work that it 
started in the 1930's and more firmly establish the dunes."

Wlrth was referring to sand dunes built by the Depression-era Civilian 
Conservation Corps. A 1944 hurricane knocked some of the dune* flat. But 
in 1907 the Park Service braan to rebuild and strengthen the dunes, employing 
bulldozers, fences, and gran seed. As the battle progressed, the Park Service 
resorted to expensive beach "nourishment" programs and a familiar last-ditch 
•tand tool—«and bags.

CONVINCING STORMS

Three particularly nasty storms last winter finally convinced the Park 
Service Its efforts were futile. The February-March storms washed away 
$500,000 of sand that had just been implanted on the beleaguered beach at 
Buxton, the main Hatteras village.
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The stonnx alto wished away entire units ot several motels, including one 

owned by Hatteras' outspoken county commissioner, Bill Dillon. Dillon has 
long championed Hatteras' quarrel with the Park Service over how to hold 
back the ocean. Dillon contends that Park Service mismanagement has caused 
the increased erosion. He says he has campaigned futilely for the construc 
tion of groins (structures built perpendicular to the beach and jutting into 
the ocean) and a plan to sink surplus Liberty ships offshore to build a new 
beach. The Park Service considers Iwth scheme* "esthetically unfeasible."

It is the Park Service's refusal to build groins that galls some of the 
natives most. In .1969 the Xavy constructed three groins at its facility here next 
to the Cape Hatteras Llgktbouse. They are the only groins on the island and 
they appear to be working; Dillon calls the refusal "Park Service hypocrisy," 
although the Park Service opposed the Navy for 23 months on the groin issue.

WCSTWAJU) SHUT

Since 1967 the Park Service has spent more than $10 million to fight erosion 
at Hatteras. It has Just finished another beach-nourishment project at Buxton 
that cost $2.7 million. More than one million cubic yards of sand were shifted 
hydraullcally through a 24-inch pipe that extended 21,000 feet. If the Park 
Service gets Its way, this will be the last such national seashore project

The Park Service now says the best way to manage such barrier islands as 
Hatteras, is to leave them alone. A consultant, Dr. Robert Dolan of the 
University of Virginia's envlronmental-^iences department, theorise* that 
during iwriods of rapid sea-level rise, bar. ier islands can survive only if they 
are nourished by "oceanic overwash."

Dolan says the Outer Banks have gradually shifted westward as storm- 
propelled oceanic surges wash over the islands, chipping sand from their 
eastern fringes and depositing sand on their western shored. Thus anything 
that interferes with the overwash, such as artificially high dunes, acts to 
destroy the islands by increasing wave erosion and preventing the deposit 
of sand westward.

To many of the Islanders all this only represents an unacceptable prophecy of 
doom. "Dolan's overwash theory is hogwash," snorts Dillon. Buxton Civic Asso 
ciation President Jack Gray refuses to accept the Park Service's scientific 
evidence. This is the recent discovery of peat beds on Buxton's beach.

NO MOVEMENT

Carbon-14 tests indicate the peat beds are from 400 to 000 yean old, reports 
Nell Thorne, the acting seashore superintendent here. Peat grows only in 
the marshy areas of barrier islands, which always occur on their lee or 
mainland aide. Despite this evidence of westward shift, Gray prefers "old 
nautical charts" that he says "show co movement."

The Islanders' main fear is possible loss of the paved, two-lane highway 
that connects them to the outside world. The highway has had to be moved 
leeward several times following severe Mtorms. The prediction here is that 
if the Park Service gives up fighting toe sea. future storms will gouge new 
Iniets that will permanently cut the road. School children will suffer, they 
say, because the island has only one consolidated school, which is at Buxton.

"We are not saying we should abandon the islands to nature," says a senior 
Interior Department official. Dr. Richard Curry. "Rather, we only want to 
abandon certain approaches to fighting nature. The money spent so far 
has had • sero return, while producing an element of false security and addi 
tional development."

'orna
The emerging new Park Service policy has strong implications for the 

country's other national seashores. These are at Cape Lookout, N.C. ; Assateague 
Island, which is in both Vlrginls and Maryland ; Fire Island, N.Y. ; Cape Cod, 
Mass. ; Padre Island, Texas ; and Point Reyea, Calif. The Park Service is now 
establishing a new national seashore at Cumberland Island, Ga., and runs 
th* Indiana Dunes National Lakeahore.



188
Some of these are undeveloped, inch as Padre Inland and Assateague 

Island. Other* are well developed, such as Cape Cod ai'd Fire Island. Severe 
erosion is not a problem at Cape Cod, but it is becoming a problem at Fire 
Island, whose beaches are still privately owned. At Assuteague Iflitr.J, state 
laws require the future construction of a road and overnight accommodations. 
The Park Service's proposed back-to-nature policy would encourage Virginia 
and Maryland to amend those laws.

As for Cape Hatteras, the Park Service is now preparing a proposal to 
Congress to divert $1.1 million, or nearly all of its remaining unspent beach- 
stabilization funds, to the state of North Carolina "to develop transportation 
alternatives" for the islands. GOT. James B. Holshouser says the state has 
"an obligation" to keep the Outer Banks highway open. But the mood of 
nnger and bitterness here against the Park Service has not been alleviated.

A LAND OEAB

Islanders refer to the original national-seashore acquisition as a "land 
grub." "The Park Service says Wirth's 1952 statement is not legally binding," 
adds Ulllon. "But I think they have a moral obligation. The problem with the 
Park Service is that they don't care about people. We're just a nuisance to 
them."

But if the Islandx' future is to be decided according to how most iieople use 
them, then the islanders' prospects may not be bright "The recreational 
value won't change," says the Park Service's acting chief scientist, Dr. 
Theodore W. Sudia, in referring to the back-to-nature policy change. "There 
were 1,783,737 visitors to Cape Hatteras National Seashore last year, and 
uiimt of them camped. This Is what the ]>eople seem to want."

(From Science, July «, 1873]

TUB COASTAL CHALUCXOK
(By Douglas L. Iiiiuan aud Richard M. Brush')

Fragile riblxMis which border our 'and require i:;ore understanding, new tech 
nology, and resolute planning.

The shoreline in the unique boundary seitaratlng the earth's three domains: 
the land, the sea, and the atmosphere. It IK one of man's oldest frontiers and one 
of his most Informative paleo-oceanognnthical tablets. The nearxhore and 
eKtnarine waters exert a predominate influence in the everyday affairs of man. 
Although the continental shelves and nearshore waters comprise only about 
5 percent of the area of the world, almut two-thirds of the world's imputation 
lives near the coast. Thin imbalance has its roots in antiquity for mankind's 
first freeways were the seas which, one**, oars and sails apiieared, became the 
means of bypassing the rigorx of overland travel. Sailors traditionally have 
sought the comparative safety of the open sea in preference to the hostility of 
(he shores' dangerous xhoals, strong and unexpected currents, ami destructive 
breaking waves.

To the casual observer, the coastlines of the world look craggy and indomitable, 
the rocky stretches aeera tough, and the Ixmches appear to I* permanent. Rut 
the sand on the l»eache* is easily moved and is In increasingly short supply. 
In reality, then, the beaches are fragile ribbons of sand that are frequently 
broken by acts of nature and man. Ths waters that bathe them have a limited 
flushing cai»acity, and yet they have become the most common dej»osttory for 
mankind's wastes (Fig. 1).

1 Dr. Inman I* professor of oceanography and Mr. Bruiih I* a senior development 
engineer: boh author* are aAltated with Script* Inxtttutltm of Oceanography. 
University of California, La Jolla 82037. Thlt article is hated on n talk entitled 
"Degradation of the coastal environment" that waa presented 9 December 1870 at the 
San Francisco meeting of the American Geophysical Union.
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IMctortally and estbettealljr diverse M they may be, the coastal and neariihore 
xonen of tbe World all share common dynamic experience* (Fig. 2). Here, shore 
processes begin the mixing, sorting, and transportation of sediments and of 
runoff from land. Waves, wind*, and currents mold the •borelines of tbe world, 
and their Interaction with the land and Ks nmoff determines tbe configuration of 
coastlines and tbe adjacent bathymetry.

-1*
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Man's rapidly expanding we of tbe ocean and bit increasing incuraion into it commonly involve processes that take place in •hallow water. These same Nhallow waters are experiencing tbe balk of the impact of waste discharges, thermal nud radioactive pollution, dredging, coastal construction, mininf and 

IHMChlng.
THE COASTAL tONC

The ocean* and seas bare a profound effect on tbe continents, exerting the controllinc Influence on weatber and climate. Indeed, tbe sea completely dom inates tbe environmental aspects of tbe land bordering It. In this connection it is uwrful to describe coastal areas In terms -of. a "coastal cone" and a "shore 
•one" (Fig.3).

•MCh-OlM

Fig. 3. Dtflnition sketch for coastal xoat nocnendihir*. The type of coast is related toiu relative position oa tht moving plates of the ladotphtit; wide-shelf plains cossu 
(upper part) aad narrow-sbetf• awuatatnou* coasts (lower part) an characterictk of 
the east coast (tnilktj adat) and west coaat (coOiskMi edfe) of the AaKrkat, ropec Uvely. (After laman and Nordstrom (/)) (Courtesy .of Ac University of Chicago Prasi, 
CMcaao,
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The coastal cooe may be defined in term* of the large-scale tectonic and 

crwtional-depositional features which bare lengths along tfce OoaKtline of the 
order of 1000 kilometers and widths extending from the coastal plain out into 
the water of an order of magnitude leg*. The coastal sone is composed of the 
coastal plain, the continental shelf, and the waters that corer the shelf; it also 
Includes other major features such as large oays, estuaries, lagoons, coaHtal 
dune fields, rirer estuaries, and deltas.

The shore tone is the sedimentary «nd solid surface associated directly with 
the Interaction of ware* and ware-Induced currents on the land and on the run 
off products from the land. The shore cone includes the beach, the surf tone, 
and the nearstoore water* where ware action mores bottom sediments. The shore 
xone extends landward to the sea cliffs that border the backsbore of a beach, 
and, where ware-deposited structures such as barrier Islands and spit* are 
narrow, across these features to the cliff or coastal plains bordering shallow 
lagoons. All bodies of water hare "shore zones," the extent and configuration 
of ffhlch depend upon the length and'•height of the wares, the range of the 
tide, the degree of exposure to winds, and the slse of the ware-deposited struc 
tures. As a practical concept, the waters inrolred in the coastal sone may be 
con*M»f*4 to Include toe shallow seas and waters corering all the continental 
nhelres of the world which total an area of 29 X 10* km', or about 8 percent of 
the surface area of the -world oceans. The nearabore waters are bounded on the 
landward side by shorelines that total about 440,000 km in length (1) and on the 
seaward side by the break in slope at the shelf edge, which marks the change 
from the relatirely borisontal shelf to the steeper continental slope. The conti 
nental slope marks the topographical and structured edge of the continent? 
and is the boundary between relatirely shallow water corering the shelf and 
the great depths of the true oceans. The continental slopes, one of the striking 
geographic features of the earth, bare a combined length of about 190,000 km (1).

Conrentkmally, the depth of the shelf edge is taken as about 200 meters (100 
fathoms), although in some localities the depth may be as great as 400 m. On 
a worldwide basis, the arerage depth of the shelf edge Is about 130 m. The width 
of the shelf ranges from nearly sero to more than 1800 km and arerages about 
74km (t).

Because of the mutual interdependence of processes in the coastal and near- 
shore sones, It is difficult to decide where to begin a discussion of the processe* 
that affect the shore. One can break into this circle by asking: What an* the im 
portant there processes, and what coastal factors affect them? In a r*ry gtwral 
sense, the important factors are: (i) the degree of exposure to wares and 
currents. (It) the supply of sediment and runoff to the coast, (HI) the topography 
of the continental shelf and the adjacent coast (ir) the tidal range and intensity 
of the current, and (r) the coastal clUtsts.

Coastal climate is principally dependent upon latitude and the location of 
the major ocean current and wind systems; the topography of the sbelres 
and coast are closely associated with the geologic netting of the coasts and the 
origin of ttoe adjacent ocean basins (1). The potential of man's tnterrention 
becomes apparent when one compares the physical processes operatire In near- 
shore waters and the natural balance of energy that drires them with man's 
requirements in terms of usage and waste disposal. *

PHYSICAL raoccascs IK NEAUHOU WATEW
The important proctasej that operate in the nearshore waters of oceans, bays, 

and lakes are similar. They differ in intensity and scale, rartables which are 
determined by the energy in the ware* and in the physical dimensions of the surf 
son*. Moreover, it is becoming Increasingly dear that processes in nearshore 
waters are driren by basic, interrelated forces that are systematic and essen 
tially regular in form. These systematic drlring forces lead In turn to the de 
velopment of coherent processes such as the nearshore circulation cell* (Pig. 2) 
and the longshore transport of sand that are basically similar the world orer.
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Most of the energy for these processes comes from the sea (Fig. 4). It. ix 

translated by the stress from winds which blow over the ocean and generate 
waves of many site* and frequencies. It is produced by the gravitational attrac 
tion of the moon and nun acting on the mam of the ocean. It 1* transmitted by 
various, sometimes Impulsive, disturbances at the boundaries of the ocean with 
the atmosphere and with the sea bottom, which generate additional waves of 
other sites and frequencies. These waves travel across the ocean with little loss 
of energy, until the configuration of the landmass and of the adjacent shelvorand 
the slope of the bottom direct and focus the waves for their final assault on 
the coast. Straight, gently sloping shores accept energy uniformly, whereas head- 
binds, points, and peninsulas tend to attract and concentrate energy.

Solar
//1.4kwm\ s 

• ! '. \
» Shelf bruk 

\ 149,000 km
Snortllna 

440,000 km

Mw runoff UxlO* re'

Sadimtnt yfeM 530 tens of *o)ld saf'
Currants 2A*V>9 kw 

Ottwr 0.lxlO» kw

Marine waters
360x10* ::

Land 
150x10*km1

Fi$. 4. Budget of energy and land runoff in the coastal zone. Most of the energy comes 
from the open sea.

The energy available to neanihore waters is dissipated in various ways, in 
cluding the reflection of waves, the generation of turbulence and current*, the 
transportation of sediment, and the formation of other kinds of waves. Borne 
energy ap|*an to become "trapped" against the coast rather than reflected, thus 
leading to a higher energy level at the coast. The trapped energy may take the 
form of edge wavos (5), which are special modes of surface waves that travel 
along the coast, or long-i>eriod resonant oscillations called "shelf seiche."

ClaCULATIOlf CKLL8 AND MIXING

The many forms of energy flux and the high rates of energy dissipation over 
'the shelf and in the aurf ion« further complicate proewses within the nearshore. 
environment Although in deep water the mutual interaction of waves is rela 
tively weak, in shallow water the interaction of waves with other waves, of 
waves with currents, and of currents and waves with the bottom can produce 
strong Interchanges of energy, for example, the waves in shallow water produce 

'bottom-boundary currents flowing in the direction of wave pro|«gatlon, and 
these currents play a significant role in the transt>ort of sediments over the fibelf 
(4). Pressure, fields, produced by waves traveling In shallow water change the
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average wat.vr level, reducing it near the breaker zone and increasing it where 
the wave* tun up the beach face (5).

The interaction of surface wave* moving coward the beach with edge waves 
traveling along the shore produces alternate zone* of high and low waves that 
determine the position of rip current!; (i'ig. 2). The pattern that result* from 
this flow takes the form of a horizontal eddy or cell, callcO the nearsbore circu 
lation cell (6, 7). The rip currents are the "freeways" across t$ns surf zone for 
experie^cvid surfera and the greatest cause of drowning* for inexfierienced swim 
mers.

The nearshore circulation system produces a continuous interchange Ixstween 
the waters of the surf zone and the waters of the offshore .wne, acting as a dis 
tributing mechanism for nutrients and as a dispersing mechanism for land run 
off. Offshore water is transported into the surf zone by breaking waves, and 
partlculate matter is filtered out on the sand of the beach face. Kuno/f from land 
nnd pollutants introduced into the xurf zone are carried along the shore and 
mixed with the offshore waters by the rip currents (8).

Two well-defined mechanisms dominate mixing processes in the surf zone; 
each has distinctive length and time scales determined by the intensity of the 
waves and the dimensions of the surf zone. The first process is associated with 
the breaking wave and its bore, which produce rapid mixing in both the onshore 
and offshore direction, alternatively. This mixing, when normalized and averaged 
over the surf zone width JT», gives coefficient* of eddy diffu«ivity of the orde? of 
fffclfc/T, where H* and T are, respectively, the breaker height and the period 
of the waves (Fig. 5). The second process is ndvective and is associated with 
the longshore and rip current systems in the nearshore circulation cell. A con 
stant longshore discharge of water l>etween cells Q\ gives a concentration 2V. 
in the nth cell down-current, (in the direction of current flow) from a continu 
ously injected source of tracer of

y,=y.(Qi/Qm)" (1)
where X. is the concentration of tracer leaving the injection cell nnd Qm is the 
maximum longshore discharge of tracer within a cell (Fig. 5). As an approxima 
tion, the concentration dfcCveases exi>onentially with the distance v from the 
injection point when n is replaced by v/Y, where V is the spacing between rip 
currents. This relation gives an apparent longshore eddy mixing coefficient of 
the ord(-r of Y-n, where *i is the longshore current velocity. Along ocean 
beaches //k.\VT and Y-n. are about 10 and 100 ml sec'1, respectively.

Fig. 5. Definition sketch 
of the model for mixing 
when waves break at an 
gle at with the beach. 
The zone between rip 
currents constitutes a cir 
culation cell: primary 
mixing occurring in the 
surf zone (area, *>. • Y), 
and secondary mixing oc 
curs in the offshore zone 
between the heads of the 
rip currents (area, X, • Y). 
The water discharges in 
volume per unit time
are as follows: Qi, from cell to cell: C«. maximum within a cell: C«, onshore trans 
port associated with breaking waves: and £>„ offthore flow in a rip current. [From In- 
man tlal. (8)] [Courtesy of the Journal of Geophysical Research* Washington, D.C.]

Once the tracer front ha* passed through a particular cell, tracer is introduced 
into the adjacent offshore waters by the rip current. In the absence of coastal 
current*, the tracer remains in the offshore area where it is available for recircu- 
lation into the cell. R*drculation of tracer decrease* the dilution capacity of the 
ceil and causes the concentration to Increase, ax shown schematically in Fig. 
8B. Thus the concentration become** a function of both distance and time, and 
the almple equation for mixing (Eq. 1) no longer hold*.

BEST COPY AVAILABLE
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Fig. 6. Schematic diagram of the longshore mixing of tracer Q,, continuously injected.
(A) Phase 1 applies when recirculation from the secondary mixing zone is negligible;
(B) pbaje 2 applies when the background concentration becomes significant and recircu 
lation causes the system to become saturated. Symbols are defined in Fig. 5. (From In- 
man et al. (8)] [Courtesy of the Journal of Geophysical Research. Washington. D.C.J

The tracer tend* to remain in the secondary mixing zone (area, Xt -Y) be- caoue the rip currents more glowly down the coast with the longshore current Thu» the rip currents continue to flow seaward into tracer-free waters until the entire secondary mixing zone is filled with tracer of concentration A',. A situ ation in which the secondary mixing zone IK about half filled with tracer is shown by the extent of offshore discoloration in Fig. 7.

Fig. 7. Photograph show 
ing phase 2 mixing and 
an Increase in the off 
shore concentration by 
rip currents at shown by 
the plume« of discolored 
water. The discolored 
water is being reclrcu- 
Ittted, causing the mixing 
to approach saturation 
(see Fig. 6).
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It i» apparent from Fig. OB that the pretence of background concentrations 

of tracer in the offshore cone decreases the concentration gradient by recircu- 
lating material already there. This in turn leads to an expotential buildup of 
concentration until both the surf zone and the region offshore become saturated.

CUMULATION OVKB THE BHELT

Coastal circulation on a much larger scale but of reduced intensity occurs over 
the entire shelf. This circulation may take the form of eddies and countercur- 
rentu -from the permanent ocean current systems that flow across the shelf; the 
circulation may be due to tidal currents or it may be induced locally by the 
wind in the form of the upwelllng of deep water and the horizontal flow of water 
along the coast

Coastal circulation cells of large dimension are also associated with the 
submarine canyons that cut across the shallow shelves of the world. These 
canyons act as deep, narrow conduits connecting the shallow waters of the 
shelf with deeper water offshore. At times, strong seaward flows of water 
occur in the canyons, so that they resemble large-scale rip currents. The canyon 
currents produce circulation cells having dimensions of the shelf width and 
spacing comparable to that between the submarine canyons (Fig. 8). These 
strong currents in submarine canyons seem to be caused by a unique combination 
of air-sea-land interactions (9) consisting of the following: (i) a plleup of water 
along the shoreline caused by strong onshore windK; (it) down-canyon pulses of 
water caused by the surf beat of the incident waves; (111) a shelf seiche excited 
by the wares and by the pressure fluctuations in the wind field; and, finally, 
(Iv) the formation of steady down-canyon currents as the weight of the nedl- 
n:*nt suspended by the currents overcomes the density stratification of the 
deeper water.

Fig. 8. Circulation over 
narrow shelves is mark 
edly influenced by sub 
marine canyons. Onshore 
winds produce an on 
shore iiow of water at 
the surface with com 
pensating seaward flow at 
the bottom. Strong winds 
and waves also produce 
offshore flow down sub 
marine canyons.

There IK less plleup of water by the wind over the canyon than over -the ad 
jacent shelf, and, as a result, the shallower waters over the shelf flow along 
the coast toward the canyonts and, as in the case of rip currents, flow seaward 
over the canyons. The mirf-beat waves (waves caused by the beat of incident 
waves of different frequency) and the shelf seiche are very long waves, whose 
Interaction with the shell' and canyon produces current pulses capable, of suspend 
ing sediment. When these pulses are of sufficient velocity to suspend sediment 
awl to maintain a suspended load of sediment, autosuspenxion results and the 
pulsating current is converted into a uelf-malnUInlng turbidity current that 
travel* down the canyon into the adjacent, deep waters of the ocean (9).

LO.XCBHOa* TKANBPOET OF BAND

Wherever there are waves and an adequate supply of *and (or coarser ma 
terial), beachM form. The back-and-forth motion of waves lu shallot? water 
produce* stremen on the bottom that place «and In motion. The interaction of 
the wave BtreMea with the bottom also induces a net boundary current flowing
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in the direction of wave travel. Over a gently shoaling bed, the back-and-forth 
motion of mud in the presence of the boundary current produces a net transport 
of sand in the direction of wave travel. Thus, waves traveling toward the shore 
tend to contain sand against the shore, and eventually to produce a profile that 
is in equilibrium with the energy dissipation of the waves (10, 11).

When waves Approach the coasl at an angle, they cause sand to be trans- 
lK>rted along the shore. For the special case of longshore transport o*~»an<! in 
the surf zone, the breaking wave supplies the power needed to place the sand 
in motion, «s well ae the longshore current that carries the sand load. The 
longshore transport of sand /, expressed in immersed weight (for example, 
newtonx per second) is directly proportional to the onshore flux of longshore- 
directed energy Pi for example, watts per unit length of shoreline) such that:

whet* A* is a dimenoionless constant with a value of 0.77 (1ft). Thus it la 
apparent that the longshore transport of sediment along a sandy coast can be 
estimated if the budget of wave energy (that is, the wave climate) is known.

Unfortunately, there are few localities for which the wave climate is quanti 
tatively known, «o that the volume of littoral transport along oceanic coast* 
!K traditionally estimated from the rate of growth of spits (Fig. 9) (IS), or from 
the observed rates of erosion or accretion, most often In the vicinity of coastal 
structures such as groins or jetties. In general, beaches build seaward up-current 
from obstructions and are eroded on the lee side of the current where the supply 
of sand is diminished. Such observations indicate that the rate of transport 
of mnd varies from almost zero to several million cubic meters per year, with 
average values of 150,000 to 1,600,000 m* year'. Along the shores of smaller bodies 
of water, such as the Great Lakes, the littoral transport rate can be expected to 
range from about 1,000 to 150,000 in* year'1 (14). In general, these are conserva 
tive estimates, since the volume of material moved commonly exceeds that indi 
cated either by deposition or by erosion.

*nr- i !
Fig. 9. Longshore land transport has caused an extension of the Fire fsl&t;d spit at an 
average rate of 100 m per year since 1825. [After S. Gofseyeff (13)] [Courtesy of J. W. 
Johnaoa, School of Engineering, University of California, Berkeley]
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NATURAL BALANCE OF ENEBQT AND SEDIMENT

The energy which drives processes In the nearohore tone comes from the sea 
and atmosphere. Waves and currents from the open ocean propoga-te toward 
coasts where they are concentrated and eventually dissipated. At the shoreline 
the breakers, storm surge*, tides, and secular changes in sea level attain 
their greatest height

The wind systems are the direct links between the atmosphere and the ocean, 
and, through momentum in exchange at the ocean's surface, transfer kinetic 
energy it the rate of about 10" kilowatts (lkw=10* erg sec'1 ) (15). Winds plus 
ocean and earth tides are directly or indirectly responsible for moot of the 
energy dissipated in the nearsbore cones of the oceans. The most common form 
of neartihore energy is that associated with the wind-generated surface wt.78*.

A wave 3 m high transmits energy at the rate of 100 kw per meter of its 
crest line. Toward 1 km of coastline It transmits 100,000 kw. The power of 
such waves is equivalent to a solid line of automobiles, each 270 horsepower, 
advancing side by side at full throttle (16). On an oceaowide basis, wind- 
generated waves probably have an average height of about .1 m, and they 
transmit power at a rate of about 10 kw per meter of wave crest -If these waves 
were to break continuously along the 440,000 km of the world's shoreline, they 
would dissipate energy at the 'rate of 4.4 X 10* kw. This number is probably 
too high for a worldwide average dissipation of energy because all shorelines 
are not exposed to the open ocean. A reasonable estimate of the average rate 
of energy dissipation of surface waves in neanhore waters is about one-half to 
two-third* of this amount say 2.5 X 10* kw. which is equivalent to the energy 
production of 10,000 large power plant* (Table 1).

Tides produce motion even in the deepest oceans. However, this motion is 
usually only a few centimeters per second so tfcat tides dltw'pate very little 
of their energy on the deep sea bottom. The principal tidal dissipation results 
from the flow of strong tidal currents in shallow areas, such as the Bering 
Sea. the Okhotsk Sea, and the Argentine -Shelf. About half of the tidal current 
dissipation -occurs in five shallow seas having a total are* of only 10 percent of 
the shelf area of the world. The total 'rate of energy dissipation by lunar ami 
solar tide* in .the shallow waters of the world, oceans is about 2.2 X 10* kw, or 
only slightly less than, the rate from wave action (Table 1).
TABLE 1. — EitimaUt of the natural raU$ of ditiipaiion of mechanical energy in the 

thattow water t of the world (Iff) in vniit of 10* kw (1 hw=lO* erg tec'1).
Source:

Wind-generated waves breaking agaiiut the shoreline (39) _ __ ..... 2. 5
Tidal currents in shallow seas (40).— .. . __ .. _ . __ ——— __ -- 2. 2 
Large-scale' ocean currents in shallow seas (Guiana Current off the 

northeastern coast of South America, 0.13; Falkland Current over 
the Argentine Shelf, 0.03).... __ .. __ ........ __ ——— ...... .2

All other sources (wind sti<;3s on the beach, 0.01; internal waves, 
0.01 ; edge waves; shelf seiche; tsunamis; riven entering the oceans) . . 1 

Total _______ . _ -.'. ............. '.. ......... . ....... .. 5. 0
By comparison with waves and tides, other sources contribute relatively 

little energy to coastal waters. For example, the most spectacular waves in the 
•da are tsunamis, which are well knowr because of the los of life and great 
damage to coastal structures associated with their passage. However, large 
tsunamis with energy contents as high as 5 X 10* Joules occur only about five 
tlme« per century (17). The average 'rate of energy dissipation of a tsunami 
is about 10* kw, which Is four orders of magnitude !«• than the total for waves 
and tides.

The total rate of dissipation of mechanical energy In the shallow v/aters 
of the world is about 5 X 10* kw (Table 1). Dissipation by one .process or
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another occurs over the entire shelf (Tig. 4)..The wind-generated surface waves 
disHipate their energy primarily neanhore, especially in the breaker zone, 
whereat tidal and other ocean currents and internal waves dissipate most of 
their energy over the outer portions of the shelf. Internal waves, edge waves, 
shelf'seiche, and local winds may produce wr.ter motion over the continental 
shelf and submarine canyons. Thus, it is apparent that an understanding of 
proceMHeH in the nearshore environment requires «. careful assessment of the 
amounts of energy in the various kinds and modes of wave and current motion 
us well as a determination of the mechanics of interaction of waves, currents, 
and sediments.

Beaches are composed of whatever clastic material is locally in greatest 
abundance. The principal sources of toeach and nearshore sedimentH are as 
follows: the rivers, which bring large quantities of sand directly to the coast; 
the uncoiMolidated material of the sea cliffs, which is eroded by waves; and 
material of biological origin, snch as shells, coral fragments, and skeletons of 
small marine organisms. Many beaches, such as those along the east coast 
of the United States, are supplied by sand that has been reworked by waves and 
currents from ancient -river and glacial material deposited during former still- 
stands in sea level (18).

Streams and rivers are by far the most important source of sand for beaches 
In temperate latitude*. Cliff erosion probably does not account for more than 
about 5 percent of the material on most beaches, except locally on tralllng-edge 
coasts such as the east coast of the United States. Wave erosion of rocky consts 
is nftnally a slow process, even in cases where the rocks are relatively soft shales. 
On the other band, erosion rates greater than 1 ID year'1 are not uncommon in 
nnconsolidated sea cliffs.

The contribution of sand by streams in arid countries is surprisingly high. 
Thin is so because arid weathering produces sand-slse material and inhibits the 
growth of vegetation that would protect the land from erosion. Therefore, in an 
arid climate, occasional Cash floods transport large volumes of sand. The maxi 
mum sediment yield occurs from drainage areas where the mean annual precipi 
tation Is about 80 centimeters (16).

Traditionally, geologists have estimated long-term erosion and deposition 
rates from the amount of material deposited during geologic time. Snch 
estimate* give erosion rates varying'from about 1 to 4 cm per 10* years for 
drainage basins of moderate relief to as much as 21 to 100 cm per 10* years for 
the Himalayas (SO). Assessment of the volume of sedimentary material on 
the continental United States and in its adjacent sea floor* indicates that the 
average erosion rate of the United States during the past 600 X 10* years wax 
3 to 6 cm per 10* years (tl).

An increasing number of measurements of river discharge have provided 
an independent estimate of contemporary erosion rates of -the land. The average 
discharge of the world's riven totals 1.1 X 10* m* of water per second. Measure 
ment* suggest that the average suspended pins bed load is about 4AO lullllgramx 
per liter, which gives a total discharge of particular* solids of.530 metric ton 
sec'1 (Tabl* 2) (metric units are used throughout this article except in column 

• .1 fit Table 3). This gives a contemporary average erosion rate of the land of about 
6 cut per 10* years {**), which is somewhat higher than the average erosion 
rates estimated from deposition doting ceotogic time. As we will show below, the 
Increase in the erosion rate is probably associated with man's intervention.
TABLE 2.—Bttimaie of the natural run-off of fnth water and tolidt from the con 

tinent* tnfo the eotttal valen of the vorld (*ee Fig. 4). 
Source: JM«

Discharge of water into the oceans from all riven (41). 1.1 X 10* m* see-'.
Flux of dUsolved solids (4*)---......... .......... 125 ton sec"'.
Flux of parUeulatc solkfa (^)-.................... 530 ton see-*.
Average erosion rate of land (if)...______.... • em per 10* Tears;



199
TAILE 3.-POTENTIAL FOR MAM'S INTERVENTION IK TERMS OF THE USE OF ENERGY AND THE DISPOSAL OF 

WASTE IN RECENT YEARS (1M7-71). THE "EXTRAPOLATED WORLD VALUE" IS BASED ON PRESENT U.S. STAND 
ARDS OF USE AND A POPULATION OF 200 X 10* EXTRAPOLATED TO A PRESENT WORLD POPULATION OF 3.5 X 
10*. HEAT UNITS ARE CONVERTED TO THEIR MECHANICAL .EQUIVALENTS.

llMi, location, mrct, *nd wwint
U.S.p*f capita »il- 
IM («*tric units)

WwM vdM ntnp- 
•Mnd from U.S.

U.S.donMiM tttndtrds (Metric
UiM(yMt*) units)

POWER, UNITED STATES, ltd

Tetel *u«riy conwiMd, I2.S X 10u BrttWi tkcriMri ••«* 10.4 kw.. .......... 14-20 X.4X10'kw.

EtotfM •Mi|yc»nswiMd,1.33X10u kilowatt-tors (44). 0.1 kw.. ........... I 2.7X10* kw.
Waste boot (coolant) from KM formation of atectiial Ukw.. ........... I 5.3X10* kw.

wtrnr 0.5 watts of coolant par watt diitribtted).

SEWAGE

Sovttam California, IV poopte. INI, UXlPpHon dty-> 411 liter diy-«. ................. ..|

Ntw YMk City, 1X10* pMplt. 1170, 1.3X10* plkxi d»y-< 115 l»wd»y-«... ................. 1»X10» m» «-«.

Stiid* ftoM deMMtfe Mwtrt (Me eentol w*tm, 500X10* 15 kf ywH. ..................... j
to«y«if-«(47).

OIL 

S»Hbct into weiMocMM (27).... ......................................... 15 2.4X10* ton y*M.

SOLID WASTE, UNITED STATES

Crtl»*tod»»xe»»Hiinl»l7,5.2fxiMi»ddty-| (44)......... 2.4k|d*r1 -— -— 10 *7tMMC->.
Du«p^ by tW|« into ce«M wattrt, 1M, (2X10* ton 320 k| y«H. ...... 10 X ton MC-*.

ywr>(4l).

DREDGE FILL, UNITED STATES, 1171 

BytM«,tfit90Ml, and nMintMMM, 3X10* cubic yardi(4». l.tfc* y«H....... 4 172 ton Me*.

MINING OF SAND AND GRAVtL, 1170

blto*, 23.5X10* U.S. toM (35)...................... 1.1 ton y«w-<..................... 122 ton KC-».
GiMt fctoJn. dftdfid from tkt Nwtk SM, »X10« BtHMi 2<Ok(y«c-<....... 5 29tonMC-4.

It i* of inter««t to compare the total fluxen of energy *nd Mdlments (partlcu- 
Itte •olidi) into the cwtsUl waten of tbe world. Since energy may be thought of 
a> the ability to do work, the flux of energy aasoclated with wares and currents 
give* some meaaur* of their potential to transport sediment For example, let 
us assume that tbe estimated total flux of ware energy (2.5X10* kw) is arailable 
for transporting sand along tbe world's coastline, and that the longshore-directed 
energy fiox, P» iu Eq. 2, is equal to one-tenth of the incident energy flux. Prom 
Kq. 2 this jlTes a rate of immersed weight transport of 1.9X10" newton sec'*, 
which is equivalent to a (dry) mas* transport of 3.1X10* ton sec'1 for the world's 
beaches, a nuisa flux 5.8X10* greater than that supplied to the count by all of the 
erosion of the continents.
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The budget of sediment for a region is obtained by assessing the sedimentary 
contributions and looses to the region, and their relation to the various sediment 
sources and transport mechanisms. However, it is not n simple matter to deter 
mine the budget of sediment, since such a calculation requires a knowledge of 
the rates of erosion and deposition as well R" an underatanding of the capacity 
of the various transport agents.

Studies of the budget of sediment show that coastal areas can be divided into 
a series of discrete sedimentation compartments called "littoral cells." Each 
cell contains a complete cycle of littoral transportation and sedimentation, in 
cluding sources and sinks of sediment and transport paths (11).

Along the coast of Southern California (Fig 10), the principal sources of sedi 
ment for each littoral cell are the rivers, which periodically supply large quanti 
ties of sandy material to the coast. The And is transported along the coast by 
waves and currents until the "river of sand" is Intercepted by a submarine can 
yon, which diverts and channels the flow of sand into the adjacent submarine 
basins and depressions.

IM MfcMl k. iMfc Craz fc.

Fig. 10. Illustration of the five littoral celis along the Southern California coast. Each 
cell contains a complete sedimentation cycle. Most sand is brought to the coast by 
stream*, carried along the shore by waves and currents, and lost into offshore basins by 
submarine canyons. [After Inman and Frautschy (//)]

There are five littoral ceils in Southern California. Bach cell begins with a 
stretch of rocky coast where the supply of sand is limited (Fig. 10). In a down- 
coast direction, determined, by the prevailing waves, the beaches gradually be 
come wider and the coastline straightens where the streams supply a sufficient 
amount of. sand. Submarine canyons terminate the Ilttorr.l cell by capturing the 
supply of sand, thus causing the next c*ll to begin with a rocky coast devoid of 
beache*.
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The concept of littoral cells and their sedimentary budget applies to all coasts, 

the budget differing principally in the nature of the sources and sinks for the 
pediment Along coasts having large estuaries such as the east and gulf coasts 
and portions of the Oregon coant, the river sand is trapped in the estuaries and 
cannot reach the open coast (25). For these coasts the sediment is produced by 
the erosion of sea. cliffs and shelf sediments deposited at a lower stand of the 
sea, whereas the sinks are sand deposits that tend to close and fill the estuaries 
(Fig. 9).

• T.HE EXTENT OF MAM'8 INTERVENTION

The continental shelves are the sites of rich oil and mineral deposits, and the 
shallow waters covering them include much of the plant and animal life in the 
sea. Nearshore waters Impinge on the beaches, harbors, and estuaries, where util 
ities, industry, recreation, and the human habitat compete for the water supply. 
Thus man's intervention takes three interrelated forms: (i) the impact of num 
bers of people, all competing in diverse and complex ways for portions of the 
coastal zone; (ii) the pollution and contamination of coastal waters; and (Ili) 
the critical modification of the natural balance in the ecology of plants and ani 
mals and in the sources of sediments that constitute the world's beaches. This 
impact en the coastal zone Is occurring not only in America but throughout the 
world, especially in the more technically advanced countries. Thus the problems 
that prevail along the coastlines of the United 'States are all present in various 
degrees along the coasts of the Black Sea, the North Sea, the Sea of Japan, the 
Mediterranean Sea, in fact, wherever man has access to the coast (24)-

POPULATION
In terms of the present world population, the amount of shoreline is even now 

quite limited. If everyone in the world decided to spend some time along the 
440,000 kin of world shoreline, each person would have less than 113 cm of 
shoreline. Much of the shoreline would be in the Arctic and Antarctic regions, 
and there would be insufficient space for each person to stand and face the sea. 
In the State of California alone, there are approximately 500,000 pleasure craft 
registered, a sufficient number, at a length of 5 m per boat, to form a solid line 
twice the length of the coastline of the state. In recent years there has been an 
increase in migration toward the coastal zone. For example, California has in 
creased in imputation from 6.9X10* in 1940 to 20x10* in 1970. Thus the popu 
lation of California doubles every 14 years, whereas for the United States as 
a whole the population doubles every 50 years.

POLLUTION OF COASTAL WATERS

* The coastal zone receives the bulk of man's wastes, and coastal waters are 
beginning to show this impact in terms of a degradation of water quality arising 
from the presence of numerous types of biological and chemical pollutants, ther 
mal pollution, and acoustic pollution. Although the surf zone characteristically 
has high mixing rates (Fig. 6), this is not true of the shelf as a whole. Wind- 
arid wave-induced surface currents tend to produce circulation patterns that 
favor the retention of particulate material near the coast (Fig. 8), whereas bio 
logical scavenging and absorption by suspended particles (both biogenous and 
Inorganic) concentrate dissolved pollutants in coastal waters (25). For example, 
one can trace the plume of the Columbia River for nearly 400 km along the Ore 
gon coast by measuring the "Cr in the surface waters (26); the spatial distribu 
tion of -DDT [l,l,l-trlchloro-2,2-bis(p-chlorophenyl)ethane] in zooplankton ex 
hibits "hot spots" along the California coast from north of San Francisco to the 
Mexican border, and significant amounts for 600 km to Punta Eugenia in Baja 
California, Mexico (Fig. 11).



Fif. II. Distribution o.f 
DOT and DDE [1,1- 
dichloro-2,2-bis(p-chloro- 
phenyl)ethylene] in zoo- 

' plankton (in units of 10~* 
gram per cubic meter of 
surface water) aloof the 
coast of California and 
Daja California, Mexico, 
for 1969 (dots indicate 
sample locations). [From 
McClure and Barrett 
(50)] Since 99 percent of 
the DOT is absorbed on 
s^lid particiriate material 
rather than in plankton, 
the total concentrations 
in aeawater are approxi 
mately 100 times greater 
than shown here. [Cour 
tesy of V. E. McCIure 
and I. Barrett, National 
Marine Fisheries Service, 
La Jolfa, California]
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Major oil spills of various types and their conspicuously detrimental effects 
on beaches, marine organisms, and birds are now an everyday fact of life (27). 
The amount of spillage, preaently 2.4X10* tons per year (Table 3), will in 
evitably Increase in the future with the increasing consumption of. oil and the 
introduction of supertankers having capacities of 2.5X10* tons nad drafts in 
excess of 24 m. Moreover, -the new big tankers have fewer bulkheads than the 
smaller tankers and thus have a potentiality for greater spillage when disabled.

So much plastic has been disposed of In the oceans that this material is now 
the most common type of flotsam on the world oceans; plastic particles in 
quasi-stable concentrations of 3500 pieces per square kilometer are widespread 
,in the Sargasso Sefe (28). Since every body of water has preferential, windward 
shores (the prevailing wind systems cause some shores to be preferred to others), 
their beaches ultimately become tlte trash dumps for the world's flotsam. It was 

-once romantic to find treasure at the shore—a Japanese net float, a hatch cover 
for a fireside bench. Now the 'beaches are piled with an endless supply of 
"disposable" plastic containers.

Coastal waters are the principal recipient of sewage and of heat from power 
plants, both directly by marine outfalls and indirectly .from rivers. This is par 
ticularly serious in regions where the -population density is high. Inland waters 
arrive at coastal estuaries contaminated fey diluents supporting1 floating solids 
and oils, chemical discards, mining tailings, and trash. Economic pressures on 
upstream communities often dictate a chain of relatively Inefficient sewage 
"treatment" plants which remove only larger chunks, sparge chlorine gas into 
the mixture, and relay it downstream to the next community, and the next, until 
finally it arrives at the sea. Utilities and industries along the way avail themselves 
of water for heat exchangers, condensers, and extraction processes, thns rais-
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log the mean temperature of the water. It is estimated that, by the turn of the 
century, power-generating plans will produce roughly enough heat to raise by 
20* G the total volume of water which runs over the surface of the United 
States (29).

Power plants operating on fossil fuel require the mechanical equivalent of 1.4 
watts of waste heat (coolant) for each watt of electrical power generated, 
whereas nuclear power plants require about 2.1 watts of coolant for each watt 
of electrical power. The predicted power plant requirements for the California 
coast for I960 are 87,000 megawatts. According to this estimate, coolant will be 
used at the rate of 1.2X10" calories IKT second, and this is equivalent to the 
heating of a flow of about 15,000 m* of seawater per second by 1* O. This flow 
is equivalent to one-half of the estimated average flow over the California shelf, 
and is ICr* of the total flow of the California Current, which is one of the ocean's 
Immanent current systems (SO).

Southern California with approximately 10X10* people discharges sewage 
into the Pacific Ocean at the rate of 48 m* sec'1 ; New York City with 8X10* 
inhabitants discharges' sewage into the Hudson Estuary and ultimately into 
the Atlantic Ocean at the rate of 57 m* sec*1 (Table 3). The sewage effluent is 
rich in nitrates and phosphates which locally may contribute to red tides, fish 
mortality, and the contamination of edible mollusks. However, more damaging 
in the long term is the introduction of an entire spectrum of organic and in 
organic materials (31). Many of these are highly toxic and become concentrated 
in the organs of various fish and shellfish.

A critical fact frequently overlooked when one is considering the dispersion 
of iK)llutant« in nearshore waters is tliat the effective rate of mixing depends 
both upon the mechanics of the phenomena (for example, turbulence in the 
breaking wave )and upon the concentration gradient of the pollutant that is 
being mixed (that is, the change in the concentration of the substance with 
distance). The concentration gradient is dependent upon the nature of the 
substance and its past history of dispersion in the area. The concentration gra 
dient is particularly sensitive to the background concentration of the substance 
already present in the receiving waters. The presence of background concen 
trations decreases the effectiveness of the mixing process by recirculating ma 
terial already there, and this in turn leads to an exponential buildup of concen 
tration in the receiving waters. Thus the presence of background concentrations 
progressively leads to saturation and a complete breakdown In mixing even 
though the mechanical mixing mechanism remains undlministied. This effect 
is demonstrated in the comparison shown in Fig. 6, A and B, and in the coastal 
concentrations shown in Figs. 7 and 11.

CRITICAL MODIFICATION OF 8HOMUNUB

Man's modification of the balance of sediment and his increasing depletion 
of the supply of sand to the beaches of the world has reached a critical state. 
On the one band, man's, use of the land has markedly increased the rate of 
crouton of the continents and increased the supply of sediment to rivers 
and streams. Paradoxically, the increasing construction of dams on most 
major •streams results in the trapping and depositing of sediment behind the 
dams, thus shortening tht. life of the dam and intercepting the sediments 
that, previously nourished the coasts and beaches. In this regard, -the Aswan 
Dam on the Nile River is proving to be a major catastrophe.

The effect of dams on beaches is not always readily apparent. Erosion begins in 
the up-coast end. of each sedimentation cell (Fig. 10) and progresses down 
the coast (Fig. 12). Most of the streams along the Southern California coast 
have dams and no longer supply sand to the coast However, concurrent with 
the construction of dtms, sand dredged from harbors and marinas has been 
placed on the beaches at approximately the same rate as sand supplied naturally 
by streams. For example, the -Silver Strand littoral cell (Fig. 10), southern 
l>ortion) has had no natural source of sediment since the Bodriquez Dam was 
completed in 1937. Silver Strand Beach has been maintained by artificially re 
placing 22X10* m' of sand in the period between 1941 and 1967.
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Fig. 12. Erosional chain reaction follow 
ing the installation of a single coastal ob 
struction: (A) straight beach with prevail 
ing waves producing a longshore transport 
of sand, /,; (B) accretion and erosion 
showing initial obstruction; (C) down- 
coast erosion requiring two additional 
groins; and (D) continuation of the down- 
coast erosion requiring three more groins. 
Note that the first three groins are now un 
necessary.

The mining of beach and dune .sands has further depleted this source, and 
the entrapment of c<ra«tal material by harbor*, groins, and jetties has seriously 
reduced the supply of sand on l>eache.s where it serves to protect the coast from 
the erosive action of waves. Moreover, sand is a valuable recreational asset 
that Is now in very short suj>ply. It is n natural resource which, like forests, 
streams, and mountains, should IHJ protected.

It is well known that some of the activities of man, esi>eclally agriculture, 
construction, and deforestation, have in many places increased the rates of ero 
sion of land by nearly an order of magnitude above the natural rate (32). 
The estimates of natural erosion listed in Table 2 are undoulrtedlv influenced 
by this factor, for man's influence on erosion can IM> documented to pre-Christian 
eras (33). On a global basis, it would api*ar that the present yield of sediment 
from the continents may lw alxmt twice what it was before man's introduction 
of large-scale agricultural and constructional activities during the past century. 
The increased yield of sediment causes nn anomalous situation with regard to 
the supply of Iwach sand from rivers. The effective life of a dam is shortened 
by the rapid flll of sediment, and the very existence of beaches Is imperiled by 
the termination of their natural source of sand (34).

The mining of beach sand 1ms Itecome an important industry in many areas. 
During 1970, 21.3 xl(/ tons of vand and gravel were mined from loaches, river 
beds, and coastal sand dunes in California (35) (Table 3). During the same 
year, 112X10" tons were mined in Grfat Britain, of which 13.2X10* tons were 
mined from offslwre banks, many of which provide essential protection to the 
coastline from wave erosion (36). A classic example is the erosion of the village 
of Hallaands which occurred in 18»4 after 500.000 tons of gruvel had been 
removed froma bank Just offshore from the village (37).

By far, the <»ost dramatic coastal Intervention occurs when man interrupts 
the longshore transport of wand by the construction of jetties, breakwaters, and
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groins. Any artificial structure that produces a local accretion of sand by'in 
terrupting the transport of sand along a coast will cause, at least temporarily, 
a corresponding local erosion just down the coast from the area of accretion. 
Since the structure causes erosion to occur in a locality where erosion did not 
previously occur, or at a higher rate than occurred previously, a second structure 
is often needed to protect the new area of erosion. When built, this second struc 
ture in Its turn causes erosion farther down the coast and a third structure Is 
required to remedy this new situation, and so forth. Thus the construction of 
the first structure can set off a chain reaction that results In a requirement 
that the entire coastline be fronted by protective structures (Fig. 12}.

The real "need" for a second or third structure may have been only temporary 
and may have diminished once the nonnal rate of longshore transport lead been 
reestablished around the stmcture that caused the problem initially. However, if 
additional structures are built, the down-coast erosion becomes more severe, 
with each succeeding structure, until finally a "iwint of no return" 1s reached 
wher« the need for additional protection from erosion becomes so urgent that 
the only choices are: (i) to continue to build protective works, (il) to find 
a new source of l>each Hand, or (ill) possibly a combination of both.

From the foregoing it 'becomes apparent that the point of no return actually 
depends upon the longshore rate of transport of sand and the time needed to 
reestablish « normal transmit rate around a structure. If a structure traps a 
large proportion of the total •amount of sand transported longshore tor a long 
period of time, the point of no return may be reiiched when only a single structure 
is built. On the other hand, it is possible to trap small amounts of sand at 
widely separated points along a coast provided that: (1) the total longshore 
transport rate is accurately known, so that the structure can be properly de 
signed, and (ii) provisions are made-to cope with the downcoast erosion until 
equilibrium in the longshore transmit of sand 'is again established.

•COMPARISON WITH NATURAL PHENOMKXA

It is apparent that man's intervention in the. coastal zone hns Ixith material 
and esthetic connotations. Almost all aspects of his impact on the environment 
are directly related to his nuuilwrs (the present imputation of the world is 
3.5X10* i>eople) and his relative affluence. An acceptable procedure for evaluat 
ing the extent and iwssihle future consequences of man's intervention would 
be to assess his present intervention In the world's coastal zones and extraiwlate 
these values to Koine future time, say, the year iiOOO, when it is estimated that 
the population will IK.' 8x10" i>eople. Unfortunately, the data are hopelessly 
inadequate except for a few of the advanced countries which constitute a small 
percentage of the ix>pu*ation. Thus, an alternative, although less rigorous, proce 
dure, becomes necessary. We will assume that the present world population 
extrapolated to present U.S. standards of living constitutes a useful guide to 
man's potential for intervention in the future. Although admittedly less rigorous, 
this criterion is based on known and well-documented values of population and 
standards of living, thus providing an inherent simplicity in the assumptions 
and arithmetic. Global values for man's jmslhle Interventions extrapolated to 
the present population from present U.S. standards, are shown in column 4 of 
Table 3.

It becomes readily apparent when Tables 1 and 2 are compared with Table 3 
that man's intervention Is indeed substantial. Man's extrapolated power con 
sumption of 36.4X10* kw is over five times the total amount of natural energy 
dteslpated in the shallow waters or the world, whereas the amount of waste heat 
(coolant) from electrical generators to l>e dissipated in the nearshore zone is 
slightly greater than the energy driving the dissipating mechanisms! It is 
more difficult to compare the effect of pollution of various types liecause the 
toxiclty of the particular pollutant Is not directly related to its volume or 
weight. However, the extrapohtted volume of sewage effluent alone is 2 percent 
of all the discharge of thfc world's rivers. The extent of the distribution of 
DDT Is dramatically illustrated in Fig. 11.

Man's solid waste disposal is much simpler to assess. Waste materials now 
cover significant portions of the sea floor adjacent to the large metropolitan 
areas. Recent surveys show tlwt waste-containing deposits cover alwut 210 km* 
of New York Hartwr and the adjacent continental shelf (38). The extrapolated 
value for the waste disposal In coastal waters is 7 percent of the total discharge

30-028 O—74———14
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of solids from ti>« world's rivers, whereas the extrapolated value for the bypass 
ing of solid material by dredging is 32 percent of the world's supply of solids 
from land! Even more significant is the effect of the mining of eand and gravel, 
which would constitute 23 percent of the world's solids, when only about 10 
percent of the solids supplied by rivers are in sand and gravel sizes, the remainder 
being silt and clay which is not suitable for beaches of building materials.

PLANNING CRITERIA

Our understanding of shore processes is xtill in a rudimentary stage, and it 
is not yet possible to describe many important phenomena and their interactions 
by rigorous theory. Only during the past 5 years or so have experiment and 
measurement progressed to the point where even general concepts can l>e formu 
lated and tested. However, as this brief resumg of the physical processes shows, 
it is l>eginning to be possible to identify and to understand some of the 
mechanisms that are currently being studied, and to place what we do know 
in a planning context.

It has become evident with more intensive study that shorelines all over 
the world are subject to similar dynamic existences. As a result, it will soon 
l>e possible to forecast the mixing ability of the waters over the shelf on a local 
regional basis. It will be possible to predict the longshore transport rate of 

•sand, and to assay the effectiveness of various techniques for bypassing sand 
around coastal obstructions and harbors (Fig. 13). It is possible to estimate 
and pace man's intervention both in terms of utilization and waste. There is 
a desperate urgency associated with fitting these components into a coherent 
planning effort: the impact is harsh and frighteningly nonlinear, and the need 
is great right, now!

Mlvtry pip*

Discharge pip* 

Drivt-w*U.< pump

Dteharp pip* 
Rubber slew*

Drivt-water pump
Diiv«-w«ttr pipe

Fig. 13. The "crater-sink" sand transfer system, *>ne of the systems under study for im 
proving the bypassing of sand around harbors without requiring Urge entrapment basins 
and their accompanying offshore -breakwaters: (A) plan of the entrance channel; (B) 
enlarged cross section. This system may be installed and operated at a relatively low 
co«t. A jet pump (similar to a steam ejector) and a suction nozzle are located in the 
bottom of a crater-like depression in the sea floor which acts as a collecting basin for 
sand. The crater-sink assures that the water will be deep at the entrance. [From Inman 
and Harris (51)]
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If resolute planning is undertaken at once, the need* of society in term* of 

the coastal zone may be served with n directed and justified meliorism. The 
history of effort* to influence the utility of coast* and harbor* extend* far back 
in time, but the concern for preservation and conservation haw been a recent 
addition. Two tyjHjs of efforts hare l>een made: historical effort* mnde on a 
palliative local basis with limited tools and technology, and more recent under 
takings characterised by emerging knowledge of Imslc principles combined with 
•ingle-remedy technology. (This type of technology may solve the single problem 
but may also create other problems.)

The systms concept Is now a mandate; the balance of nature has its corollary 
la coastal undertakings. Previous self-perpetuating mistaken not only have left 
risible jcarn, they also hare affected the environment in ways easily detectable 
to a concerned oiwerver. Any guidelines fundamental to coastal planning neces 
sarily involve an understanding of the. natural physical processes active in 
the environment. It ha.« Iwcn shown that these processes are driven by primary 
interrelated forces that are essentially systematic and regular in form. This 
observation is liorne out by recent, findings that the extent of the mixing of 
water in the surf zone can l»e predicted from a knowledge of the breaker height 
and the width of the*surf zone, and the longshore transport of sand is directly 
proportional to the longshore comjwnent of the energy flux of the incident 
waves. Thus a coherent approach to the formulation of unifying planning 
criteria seems clearly within our grasp; and it Is In-coming apjxirent that the 
driving forces (that is, the nearshore ''climate" which consists of waves, winds, 
and current in nearsliore waters) and the budget of sediment in a given coastal 
region are the princii«I environmental measurements that must hv assessed for 
effective planning.

At least three distinct approaches are necessary If we are to achieve the 
overall goal of determining the essential qualities of unifying criteria: (I) sj>eclflc 
studies of phenomena vital to our understanding of nearshore processes, (il) the 
development of the sensors and systems for datn-handling that permit effective 
monitoring of coastal climate and sediment transport, and (iii) the develop 
ment of new planning criteria and the dissemination of information on known 
processes.

Coastal communities are presently in the curious imsltlon of rapidly acquiring 
and -improving bench frontage while at the same Una; they lack criteria for 
evaluating the likelihood that the bench will still I* In existence in 10 or 20 
yean. Certainly, the future of any coastal man-made- structure placed in the 
path of the longshore movement in a littoral cell (Fig. 10) is questionable, and 
great reservations should accompany any commitment to build such a structure. 
Aerial photograplus of Miami Beach, Florida, or Cape. May, New Jersey, show 
the abuse to the coastline tlmt can result when cascades of groin* (Fig. 12) 
are erected without a master plan.

It is imperative that we develop the means to preserve the beaches and harbors 
that we now have, and thst we develop practical techniques for creating new 
beaches and nearshore structures that are less damaging to the environment. 
From an environmental standpoint there are three fundamental .steps necessary 
for the good design of coastal structures: (1) identification of the important 
processes operative In an environment; (II) understanding of their relative 
importance and their mutual Interactions, and (111) the correct analysis of their 
Interaction with the contemplated design. To some extent we hare considered 
all of these factors In earlier sections of this article, the emphasis being on the. 
first two. There is no .substitution for direct measurements in identifying and 
determining the relative Importance of the various environmental parameters. 
It is also necessary that measurements 1* continued over a sufficient length of 
time so that predictions based on an earlier series of measurements can 1* tested 
for agreement with a subsequent series.

The need to develop new technologies to cope with specific problems is urgent. 
This type of development will likely be achieved simply because the need is 
specific and urgent, and there is a material objective. The. stronger basic chal 
lenge lien In our ability to formuhUe satisfactory criteria for long-range planning 
and to develop an effective procedure for disseminating and Implementing 
these criteria. It is now clear that man can no longer treat bits and pieces of 
a coast-as individual entitles; rather he must develop planning procedures that 
will include entire coastal zones and their adjacent ocean environments. This 
will require the development of planning criteria based on a far better under-
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•Undine of lx>th physical procewHw «nd environmental eoneystemg than we now

Human vanity doc* not encourage the recognition of failing*, but one failing 
that must !>e recognized for survival la the fact that erolution has never pre 
pared our specie* to think exponentially; till* ability IK a bard-won achieve 
ment of the disciplined mind. Cogent argument; abound for early and resolute 
planning In the coastal cone, with due allowance for the exponential haxards.

THE FKECWAY trrecr
The freeway effect (growth breeds growth) occurred in California a* a 

result of the construction of improved, limited-access roadways. These roads 
were intended to relieve traffic congestion. They caused, instead, increased use 
of the available roadways, and people changed their living habits to suit their 
convenience. The freeway effect may be noted in population growth, energy 
production, automobile «nd appliance design, and agriculture. The unidirec 
tional animus xix-ciflcally threatens the coastlines, l*cause it encourages one 
to believe that it ix Iwneflclal to build unlimited numbers of marinas, to erect 
increasing numbers of |>ower plants, to construct housing developments adja 
cent to exiting housing development*, or to Increase the number of drilling 
Kites, or the numl>er of commercial and shipping facilities with insufficient 
evaluation of ixw.til.le alternative*.

If planning efforts are ineffective and ill-informed, then people are Inclined 
to proceed with each of the foregoing proposals as though the others should 
give way liefore it. An informed and concerned public reaction of hitherto 
unknown magnitude may possibly lead to solutions for the problem of slowing 
and redirecting the machine, without wrecking the machinery ; that is the coastal 
challenge.
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[From the Wall 8tr*«t Journal, Jan. 0, IMft]

GKT Our or MY SAKO : DISPUTES FLAKE OVCB PUBLIC USB or BEACHES—OREGON 
CASE TESTS OwifKSSHir or "Dar SANU"; Is MAKYLAND COTTAGE "Puauc 
NUISAHCE"?

(By William H. McAllister, Staff Reporter of The Wall Street Journal)
CANNON BEACH, Oat—A new argument for joining Polar Bear clubs: Plung 

ing into the icy waters now may be your last chance to go swimming at your 
favorite taach.

In several localities around the country, fights have flared recently over 
moves by private property owners to close off beaches that had been assumed to 
be, open to public use. And many people on both sides of the controversies think 
such moves could spread—depending partly on the outcome of court cases in 
Oregon and Maryland that may possibly be decided this winter.

The Oregon case is perhaps the most important, and it illustrate;: the legal 
principles involved. Up to 1966, most Or«conlans had taken for granted that 
they could swim anywhere along the state's broad, sandy beaches, under a 
1914 law designating the beaches "public highways." But then William G. Hay 
opened the 81-unlt Surfaand Moid at Cannon Beach and put up slcns warning 
noB-qoests to keep off a 200-foot-by-80-foot section of aund in front of the 
motel

Mr. Hay contends the public soay have a right to swim—hut not to cross 
the sand to get to the water. He and his lawyer discovered that the Oregon
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law, like beach law* in many other states, reserves for paMk use only the 
"wtt sand" portion of the beach, between mean low-tide and mean high-tide 
line* (the principle «iat wet sand to open to public use dates back to English 
common law). Thus Mr. Hay insists, owners of coastal property hare a dear 
right to keep the public off the "dry sand" portion of beaches—everything 
above mean hich-tide level "Just because It's sand doesn't mean it has to 
belong to the public." says Mr. Hay.

AX "IMPLIED DEDICATION"
An Oregon circuit-court judge has since disagreed, in a decision that a real- 

estate developer had no authority to build a private road over a section of 
another beach. The judge declared that the public's continued and unchallenged 
use of Oregon's beaches over many years bad created an "implied dedication" 
of the dry-sand areas of beaches to public use, too. An appeal from that 
decision is now pending before the Oregon supreme court

If the decision is reversed, continued public use of many Oregon beaches 
apparently will depend on the fate of a $15 million bond issue that GOT. Tom 
McCall announced last week he will ask the legislature to approve. The 
money would be used 'to buy some "dry-sand" beach property and other 
potential park areas.

Oregon voters earlier defeated a proposed $30 million bond issue that would 
have given Oregon funds to buy up the'dry-sand portion of the state's coast 
line. Opponents of the issue had argued that the money -would only reward 
speculators In beach-front property -that the public has a right to use free 
under the "Implied dedication" decision. ."It's quite obvious that If we (the 
public) own it, we shouldn't have to pay for it," says Willis West, a Portland 
lawyer.

MABYIAHD DISPUTE

A similar fight is in progress in Maryland. Hamilton Fox, a lawyer, Is trying 
to get a state court to declare that a cottage recently built on pilings at the 
water's edge on the beach at Ocean City is a "public nuisance" and should be 
removed. "It'r going to have tremendous implications if we lost," says Mr. 
Fox. He fears that if the court declares the cottage owner has a right to 
keep his building on the beach, other coastal-property owners In the state 
"will build little fences down to the water and the people of Maryland won't 
have anywhere to swim."

A group of conservatkmlsta in Sonoma County, Calif., north of San Fran 
cisco, has similar fears. Aroused by plans of builders of the Sea Ranch resort 
development too close to the public several beaches on a 10-mile stretch of 
coast, the group sponsored a proposal to have the county build access roads 
to the wet-sand portions of beaches at one-mile intervals along the coastline.

Oceanic Properties, Inr., a subsidiary of Castle ft Cooke Inc. of Honolulu 
and developer of Sea Ranch, persuaded Sonoma County voters to defeat the 
proposal. A spokesman for Oceanic Properties contended the access roads would 
be "alleys to nowhere" since, he said, much of the coast was unsuitable for 
swimming. Oceanic Properties also threatened to withdraw its offer to provide 
land for a 126-acre public park at the northern end of the 5,000-acre Sea 
Ranch development if the access-road proposal were approved.

Advocates of public use of beaches have won some other fights. Last 
August, the Rhode Island supreme court ordered the Spouting, Rock Beach 
Association In Newport to take down a chain-link fence it had bullit across 
the end of a street, blocking access to Bailey's Beacfc. The court called the 
fence an "obstruction of a public way."

[Froa Harper'* Mt«milM. A«c«*t ItTJ]
We SMALL KIOHT THEM ON THK BEACHES • * *

(By Anthony Wolff)
Ooee again we are IB the season of the summer solstice, the high 

the temperate sooe, when all mankind beads for the beach. Pale 
desiccated spirits yean to be rebaptiasd. la this irmmasjlcai rite we 
tioa of fWBdameatalista: nothing tea* than total Isuaenioa In salt i
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Inevitably, however, dM pttgriaMg* tana into aa ordeaL The Bass migrations 

ta the beach get stalled la • aoauser-long traffic jam that hardens Into an oa- 
awviag BUM of hot metal MM! boiling frustration OB the we«ktnds. There 
•re simply too many people beadinf for too little beach at the tame time.

Oa holidays, many spend the day ooslng along the eoaat from one public 
beach to the aezt la a Tain March for a parking place. The lucky onea cod 
op herded together on the aand like aeala in a fookery, oiled and broiling in 
Indecent proximity to the whole population they preeumably came ao far 
to get away from.

More and more, increasingly leisured and mobile Americana aeem to expect 
access to the beach aa something corollary to a constitutional right But, 
with 60 percent of ua living within fifty milea of a coast, the public beaches 
are already inadequlte to the demand. Even so, the gorenunent further Incites 
the public luat for the seashore by building better highways and by tampering 
with traditional holidays to prolong summer weekends.

In the face of this growing demand—Indeed largely in response to It—the 
supply of beach open to the public is shrinking even further. Private beach 
owners and municipalities endowed with town beaches—even those that have 
always been permissive about peaceable trespass—are in arms against an 
Imminent invasion. At best, they foresee masses of alien refugees from 
the urban prison. At wont, they fear vagrant hordes of freeloading, long 
haired barbarians who will smoke pot and fornicate on the aand without 
even paying property taxes.

Bo everywhere more and more underpopulated beachfront is posted against 
trespass and patrolled by intolerant gendarmes. Landlords extend walls or 
fences across their dry-sand beaches to the waterllne. Elaborate security 
systems restrict municipal beaches to town residents; official windshield 
stickers are required at parking lots, while nearby roadside parking is pro 
hibited. More liberal towns charge non-residents parking fees as high as $15 for 
a single visit Pedestrian access to the beach Is secured by plastic-laminated ID 
cards or numbered dog tags or bracelets. "Our facilities are already over 
crowded and overutilized," complained an official of one Long Island county 
last summer. "We have all we can do to preserve the best facilities for our 
own residents."

This annual summer impasse is developing into a confrontation between 
the public and the proprietors, who are determined to hold their private beaches 
for themselves. The real struggle over the beaches, however, is taking place 
away from the sand, in the courts and legislatures of almost every coastal 
state.

On the map, the simple fact is that we have plenty of seashore to go 
around. We are no land-locked Switzerland, but a nation of coasts. Even if all 
210 million of us went to the beach in a legion, we could get wet together. 
To be precise, there would be 2,102 feet of ocean frontage for each of us— 
enough to wade in abreast, arm-in-arm, In a continental chorus line.

Looking seaward from any point along our 83,033 miles of seacoast, the 
entire prospect is the public's domain. The seamless sea tolerates no landlords, 
Itu heaving surface suffers no property lines. Inshore of International deep- 
water, the ocean belongs to all of us In common, held In trust for us by the 
state.

The law that guarantees the ocean to the people might seem to imply their 
right of access to It; but,what the law implies, the law denies. The common 
property ends on the foreshore, where water and land overlap with the 
advance and retreat of the tides. Almost everywhere in the United States, the 
beach above high water Is as subject to subdivision and private ownership as 
any woodland tract cr urban house lot The beach la simply real estate, and 
the legal fact makes the public's right to the ocean a nullity.

Such a paradox seems offensive not only to good law, but to good sense 
as well. The sand itself will not acquiesce, It will not lie still, be domesticated, 
be fixed with this man's title, or that A boundary line on the beach, even a 
stone wall, is doomed to be erased at the whim of wind or waves. The aand 
belonging to one maa on Sunday may migrate to his neighbor's beach on 
Monday, impartially enriching the one at the other's expense. A legally surveyed 
aand estate shriaka and swells by natmral erosion, so that one day Its landlord
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own* so much of it; bat MOM day later be nay own twice as modi, or half. Bach 
ragrant real e«Ute makei a poor foundation (or Axed kaprorements: many a 
beach castle built on sand will not sarrlre a long-term mortgage.

Bat the law's the law, at least a« lone as the beach holds stiH for it, and 
thne-aud-a-balf centaries of seashore free enterprise bare left only the 
odds and ends of sand open to the public. Today, eren Robtuson Crusoe 
would likely be hauled In for trespassing. In theory at least, a foundering 
swimmer, finding himself offshore of some private beach at high Ude, most 
marinate in the public wares until the ebb tide affords him a narrow legal 
right-of-way to the nearest unrestricted stretch of aand. If this seems far 
fetched, there is the case of Greenwich, Connecticut, where just last ccmmer, 
an imprudent yachtsman rowing ashore for dinner made the mistake of 
beaching his dinghy on prirate sand. The local constabulary, who would 
not let him recross the beach on his way home, politely advlaed him to swim 
back to his mooring from the nearest public beach.

The more serious shortage of public beaches for recreation was officially 
documented as long ago aa 1954, when Congress commissioned 'he National Park 
Service to surrey the entire Atlantic and Qulf coasts—the 3,700-mile ocean 
frontage of nineteen states—for potential public beach sites. The title of the 
resulting report bespoke its conclusions: it was called Our VonitMnp Shoreline.

The survey found only 6.5 percent of the shoreline In state or federal owner 
ship. Of that, more than one-third was concentrated in three national pre 
serves : Acadia National Park, off the coast of Maine; Everglades, at the south 
ern tip of Florida; and the newly established National Seashore at Gape Hat- 
teras, North Carolina. (Twenty yean later, additional Atlantic coast sea 
shores are in various tttages of Jncorapletton at Cape Cod, the entrance to 
New York Harbor and Cumberland Island, Georgia.) Even In 1954 there was 
a race against private Interests for what was left

Many of the West Coast beaches are similarly sequestered from the public. 
According to a report by a Ralph Nader study group, "Of the 1,072 miles of 
California coast, . . . only 290 are beaches suitable for swimming. Only 90 
of these miles are publicly owned, and most of this (53 miles) is held in 
military bases."

The problem of public exclusion from an increasing amount of recreational 
ocean frontage 18 aggravated by the preemption of vast expanses of beach 
for non-recreational purposes. Municipal clumps, power plants, and a variety of 
industrial facilities, many of them major polluters, hare long occupied choice 
waterfront sites. Cities have habitually diluted their sewage in the nearest 
ocean, making miles of beach unfit for swimming.

Against this nationwide trend toward closed beaches, the eport to enlarge 
public access to the seashore has been gathering legal and popular force 
for almost a decade. The first significant court case was decided in Texas in 
1954, when the Attorney General sued a corporation that had barricaded 
Us property from the vegetation line down to the water's edge. The state 
charged a violation of the Texas "open beaches" law, which promised the 
public "free and unrestricted Ingress and egress" over the shore to the Gulf 
of Mexico. The star witness was one of the area's oldest residents, whose child 
hood recollections of stories told by his father convinced the court that the 
beach in dispute had been used for generations as a public right-of-way. 
The court ruled that the beach owner's long acquiescence in public passage 
over his property constituted an irrevocable "implied dedication" of the beach 
to i>edestrian traffic. Arriving at the same conclusion from the opposite direc 
tion, the court found that the public, by its overt use of the beach over a long 
period of time, had acquired a "prescriptive easement" legitimating its 
trespass.

A Florida court concurred in a ruling denying the right of an amusement 
pier proprietor in Daytona Beach to build a tower on his own adjacent 
beach. The court noted that "For more than twenty years . . . the general 
public . . . bad actually, continuously, and uninterruptedly used and enjoyed 
the soft sand area of the beach . . . The public's use of the area . . . was 
open, notorious, risible . . . and without material challenge or Interference by 
anyone purporting to be the owner of the land." The court also found it 
significant that the city's funds had been used to maintain the area. The 
owner was required to tear down his tower.
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sianesc-twin doctrines of "implisd dedication" and "prescriptive 

ment" fare public-access activists hope—aad private beach ow&en fear- 
that long and unconteated public ass of private beaches would be ratified 
by Uw courts. Bat it also raised the exhausting and expensive prospect of 
llticatlnc the question for each contested section of beach everywhere.

Meanwhile, In a 1MB decision, the Oregon Supreme Court had obviated 
this problem in its Jurisdiction. In affirming the public's right of access to 
the state's beaches, the court appropriated the English legal doctrine of "custo 
mary use"—according to Blackstone, of such long standing "that the memory 
of man runneth not to the contrary." Opening not only the contested beach 
but the entire Oregon coast to public use, the court insisted, "This laud has 
been used by the public as public recreational land according to an unbroken 
custom running back in time as long as this land has been inhabited."

But these arguments have little currency in the crowded Northeast, where 
beach access is most fiercely contested. The beachfront there hai more than 
300 yean of continuously recorded title to protect it from casual usurpation; 
and the "customary use" has most often been the vigilant denial of public 
access. Therefore, the lawyers and legislators pressing the matter in the 
Northeast have applied established legal arguments to only the most vul 
nerable denial of public access: the special case of municipal beaches that 
discriminate against non-residents.

Lawrence Sager, the young American Civil Liberties Union advocate who 
is calling the legal signals observes, "It may not be a bad idea for public- 
interest lawyers to fashion ingenious traditional arguments." Sager's landmark 
case thus far was a successful suit last summer against the City of Long Beach, 
on Long Island. The city had suddenly imposed a residents-only restriction 
on a town beach that was more than big enough for its own needs, and 
which had previously been open to the general public since the town acquired 
it in 1937.

In his 86-page textbook brief, alternating citations of legal precedent with 
appeals for social justice, Sager proposed four basic grounds for overturning 
the Long Beach regulation. The first was the broad doctrine of jut publicum: 
In this instance, that the state holds title to the tidal lands for the use end 
benefit of Its citizens; and that a town, being a creature of the state, 
cannot contravene the purposes of the state in administering the adjacent dry- 
sand beach. Sager also claimed constitutional support for free access, on 
the ground that the arbitrary exclusion of non-residents discriminates un 
reasonably against a class of people, in violation of the guarantees of due 
process and equal protection. In his third argument, Sager pointed out that 
most of the beach has been built up over the years by man-made erosion con 
trol projects. Dry-sand beach has thus been built on tidal lands of which 
the state is the trustee for the people: therefore, the beach belongs to the 
people in the first place.

Avoiding these pretty points, however, the Supreme Court of Nassau County 
took refuge in Sager's narrowest argument: that by allowing open access for 
thirty-five years, the town bad created an irrevocable "public trust" The court 
notably ignored a much broader Interpretation of "public trust" developed 
the year before in the New Jersey case c2 Neptune City v. Avon-lv-the-Sca. 
At Issue was the right of Avon-by-the-Sea to charge non-residents a higher 
fee than residents at its town beach. The New Jersey Supreme Court ruled 
that "the public trust doctrine dictates that the beach and the ocean waters 
must be open to all on equal terms and without preference."

Nevertheless, with two related cases coming up this summer, Safer is sure 
that Long Beach "will establish the legal basis to open all the town beaches 
in New York State." After that, he sees the battle spreading from publicly 
owned town beaches to such privately owned "public accommodations" as 
seaside resorts, beach clubs, and marinas; and ultimately even to beaches 
owned by individuals.

Curiously, the most potentially far-reaching proposal to open all the beaches 
to all the people is In conservative Massachusetts, where the mere notion of 
trespass is heretical to an ancient and elaborate tradition of orthodox private- 
property rights. As early us 1614, the Massachusetts Colony Ordinance gave 
landowners exclusive rights to the beach all the way to the low-water line- 
rather than to the high-water mark, as in most other coastal colonies—subject 
only to the public's right of navigation and "free fishing and fowling."
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In other state*, tbe court* in more modem time* hare placed a liberal con 

struction on such ancient guarantee* of limited public acce**. The New 
Jersey Supreme Court in Avow-frjMte-Sea, for ibstance, concluded that the 
early law should be judicially enlarged "to meet changing conditions and 
needs of th« public it was created to benefit" The Supreme Court of California 
ruled, "The public use* to which tidelands are subject are sufficiently flexible 
to encompass chancing public needs. . . . Tbe state is not burdened with an 
outmoded classification favoring one mode of ultlllaation over another."

Not so the Massachusetts court*, however. "We think that there is a right 
to swim or float in or upon public waters a* well as to sail upon them," 
one opinion allowed, "But we do not think that this includes a right to use 
for bathing purposes . . . that part of the beach or shore above the low-water 
mark." After 800 years of such strict construction of the Colony Ordinance, 
only 286 miles of the Commonwealth's 1200-mile shoreline are open for public 
recreation. Fifty of them are on the relatively remote Nantucket Sound Islands, 
and only twenty-five ere in the Greater Boston area.

But while the Massachusetts court* steadfastly resist innovations, State 
Senator William M, Bulger is pushing Senate Bill 804 in the legislature. 
In its original form, the entire bill is only ten lines long; the operative 
couple states simply that "the public shall have an on-foot rightof-passage along 
the coastline of the commonwealth below the vegetation line."

Though he is an urban populist, with a large, solid South Boston con 
stituency, Bulger is sensitive to the possessive instincts of Massachusetts beach 
owners, who will not silently suiter the footprints of strangers on their 
private sands. So he never falls to insist; in public that the limit of his inten 
tions is a "lateral right of passage": that is, anyone with legal access to any 
part of the shoreline, private or public, would have the additional right to 
promenade along the private dry-sand frontage of others. He is quick to add 
that his bill "does not give access to reach beaches over private property"; 
nor does it "provide that citizens can. lay a blanket and have lunch In those 
areas." The Senator has assured the <<ublous that his bill will stall more radical 
proposals from less moderate men.

There are moments, however, when Senator Bulger begins to sound a lot 
like the ACLU's Larry Sager. Both recognize attempts by suburbanites to 
keep city visitors off their beaches as what Sager calls "part of a whole 
syndorme of suburban exclusionary practices" designed to insulate the satellite 
suburbs from the economic and cultural problems of the cities. Sager notes 
often that Westchester taxpayers are not barred from equal access to New 
York City's museums and other amenities; Bulger says, "My constituents 
wouldn't think of denying out-of-towners access to Boston Common." In the 
context of the traditional New England town plan—small private lots clustered 
around the Common—Bulger prophesies, "We can't much longer enjoy the 
selfish ownership of beaches by a few people" He says, "What the hell good 
are they if we can't get to 'em?"

Meanwhile, the question of the public's interest in the shoreline is being 
raised elsewhere, everywhere. In Connecticut, the Civil Liberties Union has 
put seaside towns on notice that it is considering which one to sue first for 
open beaches. California voters recently passed a referendum, Proposition 20, 
calling for the management of the state's entire shoreline for the public 
benefit. States like Delaware, Florida, and New Jersey as well as the federal 
government, are taking an intense interest in both conserving and liberating 
their seacoasts; and where a government interest is established, public access 
is boud to follow. The difference may not,be everywhere apparent as early as 
this summer, or even next, but it seems certain that in tbe foreseeable future 
urban refugee* will find increasing expanses of beach open to them.

The time has come: as the Scottish essayist Thomas Carlyle warned a 
nineteenth-century America of 26 million people, "You won't have any 
trouble in your country as long as you have few people and much land, but 
when you have many people and little land, your trials will begin." We have 
by now just about exhausted the frontier. We are turned back upon ourselves, 
a prodigal nation newly poor in unspoiled place*, looking for last resort* 
where we can revive ourselves. There's no telling where the search may end: 
the beaches are only the beginning.
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In the District Court of Galveston County, Tex., 122d Judicial District

No.
JOHN L. HILL, ATTORNET GENERAL or TEXAS, n AL

v.
WEST BEACH ENCROACHMENT, ET AL 

PLAIIITirr'S FIRST AMENDED OBIOINAL PETITION
To the Honorable Judfe of Said Court: Comes now Jobn L. Hill, in his 

capacity as Attorney General of me State of Texas, and as successor to Craw- 
ford C. Martin,- former Attorney General, and comes also Jules Damlanl, Jr., 
Criminal District Attorney of Galveston County, Texas, hereinafter referred to 
as Plaintiffs, and on behalf of the people of the State of Texas, make and 
file this their Plaintiff's First Amended Original Petition, complaining of those 
Defendants whose names are set forth on the list attached hereto as Exhibit 
"A", which exhibit is made a part hereof and incorporated herein by reference 
as though fully set forth verbatim herein, and for cause of action would show 
the Court as follows :

I
This suit Is brought by the said John L. Hill, Attorney General of the 

State of Texas, and Jules Damiani, Jr., Criminal District Attorney of the 
State of Texas pursuant to the authority and duty conferred upon them and 
In conformance with the legislative directive contained in Acts 1059, 56th 
Legislature of the State of Texas, second called session page 108, Chapter 19, 
now codified as Article 5415d, Vernon's Texas Civil Statutes, as originally 
enacted, and thereafter amended. The suit is brought to establish the fact 
that the people of Texas have an easement on, over, along and HCTOHK a 
portion of the beach along the Gulf of Mexico on Galveston Island giving them 
access to the State-owned seashore and waters of the Gulf and for injunction 
enjoining the erection by defendants of structures of any kind on said 
easement area, and mandatorily enjoining the defendants to remove all struc 
tures or improvements of any kind upon such area. The easement is one in 
the public to use the area of land adjoining the waters of the Gulf of Mexico 
from the line of mean low tide to the line of vegetation for pedestrian and 
vehicular travel, for camping and picnicking, and to make use of the area as a 
means of access to and the full use and enjoyment of the sovereign-owned shore 
and waters of the Gulf of Mexico for swimming, boating and fishing, and other 
like uses.

II
The Defendants are those persons, firms, corporations, associations and legal 

entities whose names are set forth in Exhibit "A" attached hereto. The De 
fendants whose names are set forth in Exhibit "B" attached hereto have 
already been served with citation and have answered and appeared herein. 
The Defendants whose names are set forth in 'Exhibit "C" attached hereto 
have been served with citation, but have not appeared and answered. The 
Defendants whose names and addresses are set forth in Exhibit "D" attached 
hereto have not been served with citation. Accordingly, Plaintiffs ask that 
the Defendants whose names and addressea are set forth in Exhibit "D" 
attached hereto be served with citation herein in accordance with law. 
Service of citation upon these Defendants may be had by eerving them at the 
addresses set forth in Exhibit "D".

III
The Defendants herein are the owners of or claimants of other interest in 

certain land or real property abutting upon, contiguous with or lying in the 
vicinity of the State-owned beaches bordering on the seaward shore of 
the Gulf of Mexico in the area of Galveston County, Texas, commonly known 
as "West Beach," extending from the westerly end of the Galveston seawall 
to the west end of Galveston .Island. These Defendants, and particularly the 
developer defendants, have erected and they or their successors now control 
and maintain various fences, barriers, bulkheads, picnic and eating places, 
clubhouses, and other structures or improvements upon that area of "West
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Beach" in Galveston County, Texas, lying between the line of mean low tide 
and th« line of vegetation bordering on the seaward shore and beach of the 
Gulf of Mexico.

IV
The Plaintiffs would show to the Court that the public has acquired a 

right of use or easement to the area extending from the line of mean 
low tide to the line of vegetation bordering on the Gulf of Mexico by prescrip 
tion, dedication, and has retained a right by virtue of continuous rights in 
the public since time immemorial, as recognized in law and custom. Accord 
ingly, Plaintiffs would show that whatever rights Defendants have in and to 
that area of "West Beach" of Galveston County, Texas, being the are* of 
beach extending from the west end- of the Galveston seawall and the west 
end of Galveston Island and lying between the line of mean low tide and 
the line of vegetation bordering on the seaward shore of the Gulf of Mexico, 
where the structures heretofore described have been erected, are subordinate and 
subject to the right of use of such property by the people of the State of 
Texas and the public generally for pedestrian and vehicular travel, for camp 
ing and picnicking, and to make use of the area as a means of access to.and 
the full use and enjoyment of the sovereign-owned shore and waters of the 
Gulf of Mexico for swimming, boating and fishing, and other like uses. The 
bases for the assertion of these superior rights in the people are:

(1) The public has acquired such rights by prescription, dedication, and by 
retention of a right by virtue of continuous rights in the public since time 
Immemorial, as recognized In law and custom.

(2) Before, at, and continuously since said area above described was patented 
by the Republic of Texas, said area was and has been at all times used by 
the people for the purposes above stated without overt challenge,' question or 
interruption until the structures complained of had been erected and such 
rights thereby became a part of our time honored custom and common law.

(3) Traditionally the sovereign has held the seashore as trustee for the 
use of the people. The beach, being that area between the mean low tide 
and the line of vegetation, is, like the air of the atmosphere and the water 
of the oceans, not subject to such individual ownership as would preclude the 
rights of the public to use such beach generally for camping and picnicking 
and as a means of access to and the full use and enjoyment of the 
sovereign-owned shore and waters of the Gulf of Mexico for swimming, boat 
ing, fishing, and other like uses, and as a public way for pedestrians and 
vehicular traffic.

(4) At, and before the time of said land being patented, as aforesaid, said 
area was impliedly dedicated by the Defendants' predecessors in title as a 
public way, and for the other purposes above stated, nnd said implied dedi 
cation has been accepted and said dedication has been designated upon official 
maps of this State, and therefore the Defendants' ownership of said property 
Is necessarily subject and subordinate to the rights nov vested In the people 
of the State of Texas to the full enjoyment and use of said area of "West 
Beach" In Galveston County, Texas, lying between the line of mean low tide 
and the line of vegetation.

(5) For more than twenty-five years next preceding the erection of the 
structure* above described public funds have been expended by Galveston 
County for maintaining the area free of debris and other obstructions, and 
policing the area, which fact was known, or, In the exercise of'reasonable 
diligence, should have been known, to Defendants and their predecessors in 
title, and they have knowingly accepted the benefits of such expenditures 
and are estopped from denying such righto of the public.

(6) The people and public of the State of Texas have been exercising said 
rights in and to said area and have so used said premises for 'more than 
ten years next preceding the construction of said structures, which use has 
been open, notorious, continuous, uninterrupted, under claim of right, peaceful, 
exclusive, and adverse to the rights of Defendants and their predecessors In 
title, and such righto and use have thereby ripened into an easement by pre 
scription, said easement by. prescription extending from the line of mean low 
tide to the line of vegetation along "West Beach".

(7) There has been, prior to the erection of the structures In question and 
the bringing of this suit, both an express and implied dedication of that area 
extending from the line of mean low tide to the line of vegetation bordering 
on the shore and beach of the Gulf of Mexico, along "West Beach."
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Certain Defendant* bare DO barrier*, obstruction* or structure* on the beach. 
A* to these Defendant*, and a* to the other Defendant* in addition to the 
mandatory injonctlre relief sought, the State of Texa* and it* people by 
and through the Attorney General also bring thl* action under the Texa* 
Uniform Declaratory Judgment Act, Art 2624-t of the Reriaed Ciril Statute* 
of Texa*. The Attorney General would respectfully chow that he and the 
people of Texas are entitled to a declaratory judgment against the De 
fendant* decreeing that, as to that area of "West Beach" prerlously described 
the people of Texa* bare an easement on, orer, along and across the beach 
girlng them access to the State-owned seashore and waters of the Gulf, the 
easement being one in the public to use this area of the beach from the line 
of mean low tide to the line of vegetation for pedestrian and rehicular travel, 
for camping and picnicking, and to' make u* eof the area a* a mean* of 
access to and the full use and enjoyment of the sovereign-owned shore and 
waters of the Gulf of Mexico for swimming, boating and fishing, and other 
like uses. The Plaintiffs also seek declaratory judgment decreeing that they 
hare *ucb regulatory power* upon such befcch as are • provided under the 
•tatate* of the State of Texas. Plaintiffs respectfully request that this Judg 
ment be made binding upon the Defendants, their heir*, and assigns forever, and 
the judgment be in rem against the land.

VI
Tbe Plaintiffs further allege that tn the- case of the Attorney General of 

Texas, et al v. Seaway Company, Inc., being Cause No. 88,782 on the docket of 
this Honorable Court, judgment was rendered In favor of Plaintiffs, based upon 
a jury verdict, on the 6th day of June, 1961, and that one paragraph of 
Mid judgment (on page 21 thereof), provided as follows: "IT IS ORDERED, 
ADJUDGED AND DECREED by the Court that the public ha* acquired a 
right of use and easement to and over the Beach bordering on the Gulf of 
Mexico as denned in Article MlSd of Yemen's Texas Civil Statutes, being 
the beach area between the line of mean low tide and the vegetation line, 
along Section 12 of the Jctaes and Ball Grant on Galveston Island, by pre 
scription, and by dedication, and has retained a right of us* and easement 
to and over said Beach area by virtue of continuous right in the public."

At the time of the arial and judgment in such case, defendant Seaway 
Company, Inc. was the owner of such property and such judgment is binding 
on such defendant and its successors in ownership of said Section 12 of the 
Jones and Hall Grant on Galreston Island.

Said judgment was affirmed by the Court of Civil Appeals for the 1st Supreme 
Judicial District, Its decision being reported in 875 8.W. 2d 928, entitled 
Seaway Company Ino v. 4ttom«y GtaMw-al of tte State of T«HH, et al and 
writ of error in such cause was denied by the Supreme Court of Texas, n.r.e. By, 
virtue thereof said judgment became final and is binding on the present 
owners of said Section 12 of said Jones and Hall Grant

VII
Plaintiffs would show to the Court that the maintenance of each and all 

of the structures herelnabove described is illegal and against the public policy 
of this State in that they Interfere with the free atd unrestricted righto 
of the public, individually and collectively, to the free and uninterrupted 
use of that area of "West Beach" of Galveston County, Texas, in which the 
public has acquired the rights hereloabove described. The Court should iacue its 
mandatory Injunction ordering the Defendants to remove such obstructions and 
structures from such area of "West Beach", and to place the ground whereon 
such -obstructions and structures now stand in the same condition that 
existed prior to the construction of such items. The Defendants should be 
permanently enjoined from erecting other structures, of any kind, on their 
portion of "West Beach" in Galveston County, Texas, that lies between the 
line of mean low tide and the line of vegetation.
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VIII

•In all caws In tbi« petition where the term "line of vegetation" is used, !• 
meant the line of vegetation an defined in Article 5416d, Vernon'g Texas Civil 
Statutes, as originally enacted, and thereafter amended.

Wherefore, premises considered, plaintiffs pray that those Defendants who 
have not been served be served with citation herein, and that upon final trial 
and hearing hereof, Plaintiffs have Judgment against Defendants decreeing, 
that, as to "West Beach" the people of Texas have an easement on, over, 
along and across that beach giving them access to the State-owned seashore 
and the waters of the Gulf, the easement being one In the public to use this 
area of the beach from the line of mean low tide to the line of vegetation for 
pedestrian and vehicular travel, for camping and picnicking, and to make use 
of the area as a means of access to and the full use and enjoyment of the 
sovereign-owned shore and waters of the Oulf of Mexico for swimming, boating 
and fishing, and other like uses, and that the Court permanently enjoin the 
Defendants from erecting structures, of any kind, on that portion of "West 
Beech" in Qalveston County, Texas, that lies between the line of mean 
low tide and the line of vegetation, and that the Court further mandatorlly 
enjoin the Defendants to remove any obstructions, barriers, bulkheads, fences, 
picnic and eating places, clubhouses, residences, or structures or Improvements 
of any kind, upon that area of "West Beach" In Galveston County' Texas, lying 
between the line of mer.n low tide and the line of vegetation bordering en 
the seaward shore and beach of the Oulf of Mexico, and that all fit the above 
relief requested shall apply to such area of the "West Beach" wherever 
the line of vegetation may be at anytime in the future, and that this judgment 
shall be binding upon the Defendants, their heirs and assigns forever, and 
that the judgment l<e in rent against the land, and the Plaintiffs have judgment 
for all costs of Court and for such other and further relief, both at law and 
In equity, both funeral and special, to which the Plaintiffs may be entitled. 

Respectfully submitted,
JOHN TA HILL,

Attorney General of Te*a».
LABST F. YOKE, /
Pint Attiftant Attorney General.
MICE WXLLATT,,

Aitittant Attorney General. 
J. ABTBUB SANDUK,

Aitiitant Attorney General. 
TEBERCE O'BOOBKE, 
Atfittant Attorney General, 
Juucs DAMIAHI, J*., 
Criminal Dittrict Attorney,

Attomeyt for Plaintifft. 
THE STATE or TEXAS 
County of Travit

Before me, the undersigned authority, on this day personally appeared 
Terence O'Rourke, who after being by me duly sworn, upon his oath deposes 
and says that he is familiar* with the facts contained In the above and fore 
going First Amended Original Petition of Plaintiffs, and that all facts 
alleged therein are true and correct

TEBCHCE O'Boinuc*.

Subscribed and sworn to before me on this the 26th day of September, 1978.
LOUISE MIIXBB,

Notary J*v»Me
[Committee note. The exhibits Included In the foregoing petition have been 

placed in the files of the subcommittee.]
[Whereupon, at 2 £1 p.m/, the subcommittee was adjourned.]
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